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INTRODUCTION

Across the world, areas with high or important biodiversity are often located within
LYRAISy2dza LIS2L) SaQ | y Rl tefridries dnd aDedsy }CLAGK G A S & Q
Traditional and contemporary systems of stewardship embedded within cultural
practices enable the conservation, restoration and connectivity of ecosystems, habitats,

and specific species in accordance with indigenous acal lworldviews. In spite of the

benefits ICCAs have for maintaining the integrity of ecosystems, cultures and human
wellbeing, they are under increasing threat. These threats are compounded because

very few states adequately and appropriately value, supporecognize ICCAs and the

crucial contribution of Indigenous peoples and local communities to their stewardship,
governance and maintenance.

In this context, the ICCA Consortium conducted two studies from-2012. The first

(the Legal Revieyvanalyses the interaction between ICCAs and international and
national laws, judgements, and institutional frameworks. The second Réaeognition
Study considers various legal, administrative, social, and other ways of recognizing and
supporting ICCA®Both also explored the ways in which Indigenous peoples and local
communities are working within international and national legal frameworks to secure
their rights and maintain the resilience of their ICCAs. The box below sets out the full
body of work.

1. Legal Review
1 An analysis of international law and jurisprudence relevant to ICCAs
1 Regional overviews and 15 country level reports:
o Africa Kenya, Namibia and Senegal
0 AmericasBolivia, Canada, Chile, Panama, and Suriname
o Asia India, Iran, Malaysia, thehilippines, and Taiwan
o Pacific Australia and Fiji

2. Recognition Study
1 An analysis of the legal and néegal forms of recognizing and supporting ICC
1 19 country level reports:
o Africa Kenya, Namibia and Senegal
o0 AmericasBolivia, Canada, Chile, CoRiaa, Panama, and Suriname
o Asia India, Iran, the Philippines, and Russia
o Europe Croatia, Italy, Spain, and United Kingdom (England)
o Pacific Australia and Fiji
ThelLegal Revievand Recognition Studyncludingresearch methodologyinternational
analysis, and regional anduratry reports, are availablat: www.iccaconsortium.org



http://www.iccaconsortium.org/

This reportis part of the legal review, and focuses on Candtas written by Peigi
Wilson Larry McDermottNatalie Johnstorand Meagan Hamiltan

1. COUNTRY, COMMUNITIES AND ICCAS
1.1  Country

Canada is a vast country, the second largest in the wtrktretches from the Atlantic
Ocean in the east to the Pacific Ocean in the west and the Arctic Ocean in the;reorth
total of 9,984,670 square kilometres gNiral Resources Cana@809).The border with

the United States, which forms the southern boungas 6,416 kilometres in length.
With a population of 3411257 (Statistics Canada, 2@)2 Canada has one of the
LI | yidsvasfpdpulation densitieMuch of this population lives within 200 kilometres

of the American borderThe Canadian populatios predominately of European origin,
followed bySouth AsianChineseand others from around the worldStatistics Canada,
2010. Combined, theihance, insurance, and real estatectoris the largespart of the
Canadiareconomy, followed bymanufacturing then the combined natural resources
sector including mining, oil and gas development, agriculture, fishing, forestry and
hunting (Statistics Canada, 2062/ | y I R Qa f I NHSad OGN RAYy 3 LI NI
accounting for 70.2% of Canadian goods aedvices exported (Foreign Affairs and
International Trade Canada, 2011).

1.2  Communities and Environmental Change

1.2.1 Main Indigenous Peopleand Major Types of Localothmunities

¢CKS GSNY WIo2NRARIAYLFE LIS2 LIGSAE QS AYEL
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Canadian sources.

The CanadiarConstitution Act, 1982 (i 1 SaX &! 6 2 NA I A
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It is estimated there are approximately 1.17 million Indigenous people in Canada
(Statistics Canada, 2010b), but this has never been accurately determined, as many
Indigenous people do not participate in the national census (Toronto Star 2008).
largestpercentage of Indigenous people lives in the Province of Ontario, followed by
British Colombia, Manitoba and AlbertBritish Colombia has the highest diversity of
Indigenous PeoplesThe Canadian population is aging, with the exception being
Indigenous conmunities where almost half their population is under the age of 25
(Statistics Canada, 2011).



There is great diversity amongst the Indigenous Peoples of Canada.

Inuit previously referred to by the term Eskimo, live in the far northern parts of Canada.
They have seljovernment and land claims agreements with Canada, they are the
majority population in the new territory of Nunavut, and they are active participants in
the Inuit Circumpolar @uncil

Indians arenow more commonly referred to dairst Naton people, but the former term

is still used in Canadian law and so both terms will be used throughout this gastr.
Nationsare not one People, but approximately 60 different nations of Peoples. This
includes, among othersthe MiQ1 &; lnnu, Atikam&w, Cree, Anishrabe Lakota,
Blackfoot, Deng Gwitchin, Nutchahnulth, and HaidaThe greatest diversity of Firs
Nations Peoples i®ound on the west coast, but First Nation People® throughout
Canada, generally south of the tree linkhe Canadiasovernment has splithe First
Nations into approximately 630 small communities each with their own Chief and
Council. A total of 18 First Nationshave signedcomprehensiveland and sek
government agreements with the Canadian Governmefh additional two First
Nations have seljovernment agreement$therwiseFirst Nation governmentsperate
under the colonial provisions of tHadian Act

Non-status Indians are those individuals who s#dfine asFirst Nation peoplend who

can often demonstrate dirg Indigenous lineageub may be deniedegalrecognitionas

such by the Canadian Governmefdr reasons of administrative law. Except for
comprehensive agreements, the Canadian Government, through the operation of the
Indian Actdefines who qualifies asn Indian. There have been historic injustices
committedin the process of identification of Indigenous peofiiat have denied many
Indigenous people their right§his is particularly the case for Indigenous women, who
were excluded for several generat®rirom passing on their inherent rights to their
children if they married a noeindigenous man (se8andra Lovelace. Canada 1977
andMclvorv. Canada2009).

The Métis People are of mixed Indigenoasd European heritage, predominately
French fur traders but als®ritishS Y LJX 28SSa 2F GKS | dHew2y Qa
developed a unigue culture and languagmed established themselvggedominately in

central and northern Canadarior to claims of Britislsovereignty They are considered

to be Aboriginal people in Canadian domestic law and as Indigenous Peoples by Canada
in international discussionsAs a result of historic injustisethe Métis Peopletoday

have very little land base arldg Inuit and Fat Nation Peoples in recognition of their
inherentIndigenousights.

Historically Indienous Peoples wersome combination obkubsistencebasedhunters,
gatherers, fishers and farmersMost, though not al] were nomadic. The
Hawenosuanee, who now liviem southern Quebec and Ontario and across the border
into the United Stateswere farmers and had semermanent village sites, as did the



Haida and other west coast nations that relied on fishing for their primary occupation.
The fur trade in the 1700s dnl800s brought great change, bringing Indigenous Peoples
into the commercial workforce.Industrialization brought additional change to
mechanized agriculire and industrial wage earningy trades such as ireworking,
commercial fishing and forestry, arfdctory work. Thesetrades still dominant today
however, more young Indigenouspeople aretaking up employmenin fields such as
teaching, engineering, law, scien@nd businessall of the same professiorthat exist
within contemporarysociety.Howeverthe shift to these professionsame much later
amongthe Indigenous populatiorA myriad of detrimental social conditions has meant
the majority of Indigenous people do not gain the education, training, skills, and
confidenceto obtain higher than entrjevel positions and unemployment is greater
than twice the comparable rate for the rest of the Canadian population (Wilson and
MacDonald 2010)

The Convention on Biological Diversity/ . 50 dzaSa G(GKS LIKN} &S WLYR
O2YYdzy A ASaQ toAdgscribe NBopl®© i haved & traditional sustainable
relationship within situbiological diversity and who, by recognition and support of their

traditional ways of life can assist in helping to sustairsitu biological diversity.This

phrase has naobeen defined, in part because of the political challenges that ensue when

trying to confirm a definiton! & y20SR SINXIASNE /Iyl RI dzaSa
LJS 2 LJt iSctude dndit, Métis and First Nation Peoples and considers all three as
Indigenous Peplesfor international discussions KS LK NJ} 4S> Wi 20t O2YY
used in Canadian law in the context in which it is used in the TBfirst legal review

2F L/ /'Qa AY [ FYylIRFEYXT LINBLINBR o6& GKS FSRSNI
many communitymanaged areas that are administered by towns, villages, at a

municipal government level, primarily for recreational purposes and as green space.
However, these are not the type of areas that are true ICCAs as per the WPC [World

Parks Congress] dnthe CBD, as the communibased government conserves such
FNBlFadé otlNya /IFYFRFEE HAanyoOoo®

1.2.2 How Indigenous Identity is &ermined

There are important distinctions in how Indigenous Peoples in Canada are défegsd.
definitions create parametersf identity for social and political purpose$raditional
Indigenous identity is also rooted in social and political purposes, but considers historic
and cultural traditionsn additionthat are often excluded from legal definitions.

Canada defines Indégous people via various mearidelndian Act section 6 creates a

registry of First Nation individudls & 2 OFI f f S R. THsIegistryldsibedn AR A | YV & €
source of great distress to many people over the y¢Ri@yal Commission on Aboriginal
Peoples(RCAR) 1996) It has split families and communitiesjscriminated against

women (ovelace v. Canada977 Mclvorv. Canada 2009 and deniedndividuals the

right of selfdetermination and nations the right of determinirtheir own citizenship.

First Nations people whado not meet the requirements of thelndian Actlt NB -Wy 2 v



& 0 I G dza ; sbmetRred rgtdgBized by neither the Crown nor their First Nalibey
generally have no recognized Indigenous rights and no land.

Variouscomprehensive agreemensgned between Inuit and Canadaipulatethat the

Inuit define whoisan Inuk: KS b dzy | @dzi ! ANBSYSyids F2NJ SEI YL
Nunavut Settlement Area will be recognized according to their own understanding of
themselves, and that the Inughall determine who is an Inuk for the purposes of this

| ANBSYSYy(éobdzyl @dzi ! ANBSYSy iz aSO0GA2Yy opodmMOwm

The Supreme Court of Canada set the tesidentification of Métis Peoples.

¢KS GSNXY daSiAiaéd AYy &ad op R2Salingadi Syoz2y
and European heritage; rather, it refers to distinctive peoples who, in addition to

their mixed ancestry, developed their own customs, way of life, and recognizable
ANRdzL) ARSYdGAGe aSLINIYGS FTNRBY GKSANI LYRAL
Métis mmmunity can be defined as a group of Métis with a distinctive collective

identity, living together in the same geographic area and sharing a common way

of life. (R.v. Powley2003)

Over the years, Canada has endeavoured to reduce the number of peopledeitify
as Indigenous, in part to reduce the legal financial obligation owed by the Crown to
them (RCAP, 1996).

Among Indigenous Peopletamilial ties to a Nation and often a clan group defines
communities and citizenship/identity. Among traditioriaist Nationspeople, identity is
mostly defined by whether you speak your language, attend ceremonies, know your
cultural traditions, and work for the good of your Natidviétis have more flexibility in
seltdetermining citizenship and have created thewro criteria for defining who may
claim membership.

Within Canadian society, Indigenous people are oftaly recognized as Indigenoiis

they are visibly Indigenous, measured by the stereotypical appearance of an Indigenous
person in Hollywood movies oftebased on fictibus historical perspective3his causes
difficulty for Indigenous people given that we are modern people and have been in
contact with a majority nonindigenous populatiorfor over 500 years, often inter
mixing. This begs the questionvhether identity is defined by blood or culture.
Indigenous Peoples in Canada are sagkrecognition of their rightto define for
themselvesvho is a citizen of their nation.

1.2.3 Drivers of Biodiversity Loss and Threats to Cultural and LinguigtierBity
Currently he main drivers of biodiversity loss are indieization, commercial

development, urbansprawl, and resource extraction, as a result of Canadian
development policy and ongoing disenfranchisement of Indigenous Peoples from their



lands. Landscapes withfragmented habitatlack interconnectivity that reduces the
natural range and food sources of many specieGhemicad and other pollutants
compromise ecosystem healtin addition,non-indigenais invasive species outcompete
indigenous specigesvhich disrupts natural system exchanges of energy and nutrient
flows, as well as reducing ecosysteiwersity to a few strong neimdigenous species.
Environment Canada has stated,

Xwild species face a variety of threats, including the loss, fragmemeadnd
degradation of habitat; pollution; overexploitation; and fishery bycatch and
incidental loss due to resource harvesting. Wild species also face the indirect
effects of human activities such as invasive species, the introduction of new
diseases, andlimate change. The leading cause of biodiversity loss in Canada
and around the world is the loss of habitat to human development (Environment
Canada 2011).

Thereare many Indigenous ceremonial traditions that reinfousdues of protecting the
natural unction of ecosystemdHowever, these socioultural values are being greatly
influenced by noAndigenous society as Indigenous people face rapid language loss and
the pressure of assimilation from the constant force of colonization.

Assimilationpolicesof the past 150 yearsontinue to bethe main threatto cutural and

linguistic diversity.For example, in most regions of Canada, Indigenous children are

required by law to attend public or tribal schools modeled on European education

systems with Europan-style curriculumlnstruction is usually given in English or French,

the official languages of Canadaccasionally, some Indigenous language programming

is available but it is usually not contextual learning and so the-tesdd knowledge

inherent inthe language is losKeepers of traditional cultural knowledge are aging with

little opportunity to pass on their knowledg&he number of Indigenouspeople whose

first languages Indigenouss in decline, in part because oésidential shools where

children were not allowed to speak thdirdigenoudanguageOn 24 February 2012hé

Truth and Reconciliation Commission issaadinterim report2 y (1 KS aKAai2NEBR I L
2LISNI GA2YyS YR &dzLISNBAaA2Y 27F ihd $hesNBAA RSy
residential schools were an assault on Indigenous children, families, culture, and-on self
governing and sélsustaining Indigenous nations (Truth aRdconciliation Commission,
2012) and charged KS FSRSNI f 32 3SNY YS 6 fledegalhaichkivesa NS
and withholding several key documents on chudthizy NBAARSYGALFf &0
Mail 2012).The state of Indigenous knowledge was the topic of a regional report for the
Convention on Biological Diversity in 2003nited Nations Enxdnment Programme
(UNEP)2003) The causes of decline of this knowledge were described in a second
report in 2007.In addition to colonizatin and the loss of languag#hreats included
poverty, forced alienation from the landower life expectancy and Miebeing, and
various social and economic prés of Canadian governmentdNEF2007)

ad N
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1.2.4 History of and Ongoing Initiatives to Conserve and Sustamdiersity



It was, and to some degree remains, a common etthilmdigenousPeoplesto hold a
strong connection to tke land. Traditional cultures enhanced biological diversity and
their continued exercise facilitatiés retention(Wilson 2007) Practice of these cultures,
though interrupted as a result of Canadian government policies, mhat besn lost
altogether and many Indigenous communities and individuals are working hard to retain
or restore them UNER2003).Despite Canadian lagand to the extent possible in éh

face of invasive colonizatiog Indigenous Nations continue to gaveand manage
traditional territories for conservationrhere are many excellent exates of this across
Canada such agassroots effortcarried out in daily life as part of cultural observance,
or conservation projects on species at risk in collaboration with the Government of
CanadaFor example, therukon River Intefribal Watershed Counaiteated an inter
Indigenous nation agreememind process to restore the Yukon Ri¢¢ukon River Inter
Tribal Watershed Council 201The Committee on the Status of Endangered Wildlife in
Canada Aboriginal Traditional Knowledge Subcommittee (COSEWIC ATK SC) and the
National Aboriginal Council on Spes at Risk (NACOSAR) are collaborative efforts
among all nationally represented Indigenous grougpst strive to ensurenclusion of
traditional knowledge in species assessment and recovery processes.
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Unfortunately, here are also conflicts between Indigenous Peoples and governments,
the private sector, andivil society groups, including environmental rgovernment
organizations, about conservationhis is addressed in Part 8 below.

1.3 IndigenousPeoples GnservedTerritories and Areas (ICCAS)
1.3.1 Range and versity of ICCAs

The Canadian Government has imposed a land governance and management regime
that generally excludg Indigenous People€anada has also imposed laws that decide
who Indigenous peoplare as PeoplesAn overview of the regime wilbrovide context

for the legal review of ICCAlsat followsand explain why this is a complicated issue in
Canada

Under the CanadianConstitutionAct, 1982 governance of Indigenous Peoplés the

responsibility of the federal governmenSection35 ¢ NEO23ay AT S&a FyR | FF
SEA&GAY3T 1 62NRAIAYIE | YR (TNGBty ights idludB khasa 2 F ! 6
that currently exist by way of land claim agreements or which may be acquired in the

future.! 6 2NAIAAYIE GAGES Aa O2y&aARSNBR | Wadza 3S
transferred to the Crown via treatyCalderet al. vs. Attorney General of British

Colombia 1973.

In practice,however,the legal regime governing Indigenous Peoples and their lands
accords only limited respect for the rights of Indigenous Peojgeselfdetermination,
seltgovernment or land and resurces The Crown denies Indigenous Peoples these
rights and has instead pursued a policy of colonialism and assimifati@enturies.The
Special Rapporteuwsn human rights and fundamental freedoms of Indigenous Peoples,
Ms. Tonya Gonnella Frichnelescribes this as the Doctrine of Discovery.

[It] has been institutionalized in law and policy, on national and international
fSoStasx IyR tASa d GKS NR2G 2F GKS @Azt
both individual and collective. This has resdltin state claims to and the mass
appropriation of the lands, territories, and resources of indigenous peoples. Both

the Doctrine of Discovery and a holistic structure that we term the Framework of
Dominance have resulted in centuries of virtually unlediresource extraction

from the traditional territories of indigenous peoples. This, in turn, has resulted

in the dispossession and impoverishment of indigenous peoples, and the host of

problems that they face today on a daily ba@ifited Nations Economiand

Social Council Permanent Forum on Indigenous 1s204€)

The legal regime for Inuit, Métis and First Nation Peoples are different and accord
different Peoples different levels of respect for thiidigenousights.

As a result of historimjustice, Ew Métis communities hold lands a collective inherent

10



right and only one Métigiroup holds rights under a comprehensive agreement for land
and selfgovernment(RCAP 1996Non-status First Nation communities and individuals
struggle to win reognition as Indigenous rights holders by the Crpwfien having
been excluded from recognition as a means to reduce the financial burden on the Crown
associated withrespectingindigenous rights (RCAP, 1996)

In contrast, all Inuit have negotiated comprnsive agreements for land and self
government. These agreements are constitutionally protectethey represent the
highestt A YA G a 2 F respécSfor Indigenbys Gights as expresseGavernment
of Canada's Approach to Implementation of timerent Right and the Negotiatioof
Aboriginal SelGovernment(inherent Rights PoligyAgreementsnegotiated undetthis
policy spell out detailgegardingland title, as well as the division of authorign issues
of taxation, administration of justice and fiscal relations, as well as fisheries,
environment, migratory birds, and cultural artifacts and herita(feepartment of
Aboriginal Affairs and Northern Development (AAND) 2010

First Nation Peoples argenerally in between the Métis and Inuior the mgority of
First Nation Peoplethe Crown is only prepared to recognitmmited authorityto govern

or manage landsUnder the provisions of théederallndian Actlittle haschanged since
it was first imposd in 1876. Rights of selfgovernment are limited to delegated
authority to manageminor issueswithin the boundaries ofeserve landsReserve lands
are small parcels ofand allocated to First Nation Peoplésom their original vast
traditional territories Some First Nations, in addition the limited rights accorded by
the Indian Act have expanded delegated authority to manage reserve lands, including
environmental assessment and protectioand manage natural resources of reserve
lands under the provisions of thd-irst Nations LandManagement ActIn all other
respects they remain under the provisions of inelian Act

CKS FYasgSN (2 GKS jdSaiGA2y 6KSOUKSNI 0KSNB | NJ
asksAccording to the Canadian Government there are no terrestrial, riparianaoine

L//1'Q&a Ay [ IFYIRFYZ |ftGK2daAK a2YS O2YLINBKSyah
asides of land for protection by Indigenous People to be governed according to
standards established by CanadBCCA2008). The federal governmentand the

provinces andterritories have created protected areas, including national, provincial

and territorial parks, protected areas, conservation areas, wildlife protection areas,

historic rivers,green spaces, etc. While generally these areas are reserved for strict
conservdion and low impact recreation, some may also be usedofivate settlement,

commercial activities and even industrpll other lands are considered open to
development Thus a protected area may sit side by side an activity that is highly
detrimental tothe protected area, such as a marine protected area that has oil tankers

passing through it on a regular basdghile some Indigenous Peoples may have affirmed

rights to pursue traditional activities in protected areas via the operation of
comprehensive agements or decisions of the Supreme Court of Canada Fsee

11



Sundown; R.v Siquias a general rule, Indigenous Peoples are not considered to be an
integral part of the landscape and essential to the continued-iveithg of the land

From the perspective amany Indigenous Peopleghe
perspective taken by the Canadian staseillogical and
irrational. It is an example of the imbalance of power
relations that prevents Indigenous Peoples from
perpetuating the very cultural knowledge ah ensures

of our respect, and ang 5, jntimate knowledge of ecology.Traditionally
use we make of it musy |ngigenous Peoples generally see themselvepaas of
honour our obligations o} the " jand Indigenous Peopleshelped create and
care for the land. continue to sustain the biological diversity that the
Canalian state wishes to protectlt is a common
Indigenous perspective thatll lards must be treated with respect because all things are
connected.t is not possible to draw a line on the map and ask all the animals, water, air,
and fire to respect these boundaries so that some areas may tkeged and others
used up for shorterm profit.

From a traditional
Indigenous perspective
all of Canada is 4
protected area, worthy

ICCAs have been characterizied the purposes of this studgs a weHldefined site,
governed by a welllefined Indigenous Peopta local communitywhose cultural values
promote conservation While Indigenous Pexdes in Canada are walkfined with a
traditionally close and profound relation with an equally wadfined traditional
territory, and traditional Indigenous cultural values promoted conservation, by virtue of
the fact that the Canadian state generally does not recognize Indigenous rights-to self
government over land and resources, Indigenousopgtes are constrained from
exercising their traditional cultures and are not the primary decision makers regarding
the management of protected sites or speci€som the perspective of the Canadian
governmant, this means there are no ICCAs in Can&da.many traditional Indigenous

t S2LJX S&ax /FylFIRIFQa LISNRLISOGA®S Aa tAGOHES
exercised by Indigenous Peoples since time immemaoviddile driven underground,
Indigenous Pedps continueto govern their traditional territories via communitevel
institutionsand in keeping with traditional Indigenous laws

Indigenous lands are traditionally conserved for their ecological, social, spiritual, and life
sustaining valueslThe ecognition of Indigenous Peoples rights to conserve their lands is
an important political valueThere is great diversity of landscape that is represented in
lands conserved by Indigenous Peoples in Canada, though the connection with the land
is unigue toeach PeopleSome territory might be conserved as a sacred site, another
area as a calving ground for important food animals, yet another area for its production
of medicinal herbs, it is generally recognized by Indigenous Peoples that all these uses of
land and the lands themselves are inherently connected to each other and the people of
the land and so are not necessarily categorized in the same manner as conserved lands
are under Canadian law.

12



As noted earlier, outside of the constitutionally definbaligenous Peopk there are

y2 Wi20l t récagvixedzyi Canadiai @Bwhose traditional cultural values
promote conservation of indigenous biological diversity, even though there are some
non-Indigenous people and organizations that undertake kwviar conserve landslhese
non-Indigenous people and organizations, though they may not always have the degree
of support they desire from government, apart of the majority represented through

the Canadian democratically elected governmeniey have flli political capacity to
influence government and generally their values are reflected in the existing
conservation laws and policies in operation in Canada as described in more depth below.

1.3.1 How do Indigenous Peoples Govern ancéméhge ICCAS

Many Indigenous Peoples in Cata continue to

exercise taditional systems of governanesd continue

to observe traditional laws about managing their

interactions with the land, despite limitations imposed

by Canadian lawFor nost Indigenous Peopleshese

traditional laws and systems of governance are based on

. a concept ofinterconnectednessThe Algonquin speak
wellbeing.Thus 2F WIAYL sl aRFIALYd] Q 6a0O58NN2G
Indigenous laws about N w585 2F £ A FcBay dzfy RK (1 KIFS tbldzd2 T WI 7
howoneinteracts with f 4 5 o} g1 £ | Q 2NJ WalateR)y Bamagy 6! Gf 2
the land focus on striking traditional Indigenous cosmologiesthe connection

abalance betweenuse § 5854588y GKS fLyR FyR KdzYl yAd®
and conservatio. notion of self does not end with their flesh, but

continues with the reach of their senses into the land

itself. Their notion of the spacés more than vision: it includes the other nersual

sensest Kdza G KSe& OFy &LISFH] 2F GKS tFyR Ia (KSA
(Hendersor2000). John Borrows, an Indigenous legal scholar has described Anishnabek

flga 2F WoAYSS] daelcdafined gnicyetinn storied @il describe

lessons of governing and managing human interactions with the land and the
consequences of failing to fulfill responsibilities (Borrows, 2003).

Viewing humanity and
the land as a seamless
whole recognizes that
the people and the land
depend upon one
another for their mutual

1.3.3 What are the Main Treats and Key $suesto Indigenoust S2 L)X SaQ [ 201
Governance ofLand and Rsources

While the symptoms are mang lack of education, lack of decent housing, lack of
employment, loss of language, higher suicide rates, higher incarceration rates, earlier
death - there is really onlpne undetyingi KNB I i (2 LYRA3ISy2dza t S2 L
their traditional territories ¢ the lack ofCanadianpolitical will to respect their rights

(UNEP 2007)The imposition of colonial rule on Indigenous Peoples has constrained

local Indigenousgovernance ofraditional territories and natural resourceigynorance,

racism, and disregard for the rule of law fuel fundamental disrespect for tjtesriof

Indigenous PeopleRCAPL996; UNERP2007). Despite the Constitutional amendment in

13



1982 recognizing and affibmy’ 3 ! 6 2NAIAAY I f | yR (élBthnti @ NRA I K
adoption of theUnited Nations Declaration on the Rights of Indigenous Peop&310,
the Canadian state continues to pursue a doctrine of assimilation and colonization.

Gathering spruce root® Plenty Canada

An example is found in the federal parks legislatiBepresentatives of Indigenous
Peoples made presentations to the Parliamentary Standing Committee on Canadian
Heritage when theNational Parks Acand the Canada National Marine Consetizm

Areas Actwere under consideration by the House of Commd@Hsuse of Commons
2001; House of Commor000. In both these instances, one of the key concerns was
the failure of the legislation to appropriately recognize Aboriginal title to lands under
consideration for protected area statu®oth pieces of legislation assume the Crown
holds clear title to the lands under considerationhere the Crown holds title, for
example under treaty, a national park or marine conservation area may be established.
If a Court finds, however that the Indigenous Peoples continue to hold Aboriginal title
then a park reserve or marine conservation reserve may be established. The legislation
further stipulates that in order for the territory under consideration to receihe
reserve designation, the Indigenous Peoples of that territory must agree to the
negotiation of a comprehensive clainthis requires agreement on the part of the
Indigenous Peoples to accept to negotiate under thberent Rights Policy, which
accordirg to Indigenous Peopldsas serious flaws, including, among other things, the
obligation on Indigenous Peoples to extinguish their ti(@orrows 2001) This is
contrary to the provisions of the common law as describethenDelgamuukwdecision.

14



It places Indigenous Peoples in the centre of a conundguim protect the lands they
must give up title to them or risk further development and encroachment on their
capacity to sustain their cultures, which only further undermines the capacity to sustain
biological diversityone of the key objectives of creatirige protected area in the first
place

1.3.4 Main Initiatives to Addresshreats to ICCAS

There are signs that things are changing, but only slowly
and haltingly.Over the past 10 years, federal, provincial
and territorial governments have improved their
awarenessand understanding of Indigenous Peoples.
Ontario, for example, created a Ministry of Aboriginal
Affairs in 2007. British Colombia dia@ntered into an
accord for a newelationship with Indigenous Peoples
(British ~ Columbia 2008). Major comprehensive
agreemats to settle land claims and confirm self
government have been concluded and more are being
negotiated.Canada has declareline Aboriginal History
month, apologized for Residential Schoodgyd more nonrlndigenous students are
learning about Indigenous Peoples in the classrodRelationshigbuilding and
educational efforts help improve awareness, understanding, cooperation, and respect
for Indigenous philosophies about conservation.

For Indigenous Peoples,
recognition of their
rightful place as a third
order of government

with shared
responsibility for land
use decisions is the key
issue for conservation.

Parks Caada and their provincial and territorial counterparts are reaching out more to
the Indigenous communityParks Canada created an Aboriginal Affairs $acat in
1999 (Parks Canada 204)1 An Aboriginal Consultative Committee was established in
2001 (Paks Canada 2011bfomposed of First Nation, Inuit and Métis Peoples and
employees of Parks Canada it me¢tree times a yeaiThese are not conanagement

or cogovernance mechanisms; they are to provide advice and feedback.

The federal, provincial andetritorial governments are creating some management
agreements with Indigenous Peoples regarding specific pdiis. is particularly the
case in the northern part of the country where comprehensive agreements have been
negotiated.The Inuit at Torngat, foexample, identified this area as a sacred place and
recommended its protection when they were negotiating their land claim agreement
(Nunatsiavut Government 2009)Now protected as a national park, Torngat
management includes the Inuilnuit are involvel in monitoring and assessment of the
park and are employed at the park for a variety of positioAsis allows the Inuit to
continue to engage with their traditional landscape, teaching their youth and other
people about the land and to practice their théions. Torngat will be discussed at
greater length irPartX below.

2. LAND, FRESHWATER AND MARINE LAWS AND POLICIES
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2.1 Legislation Relevant to &ognition or not of Indigenous Territories and Forms
of Tenure

The first law respecting recognition tidigenous nations and their inherent rights to
landwas theRoyal Proclamation of 176B was issued by the British Crown and became
Canadian law when Canada imported Britisimomon law to govern the countryThe
proclamation requires a treaty between the Crown and the Indigenous nation prior to
settlement on Indigenous territorieddistoric treaties weresubsequentlysigned in parts

of Canadabut this law was often honoured in the brea@@ v.Sparrow RCARL996).

TheConstitution Acadopted in 1867 dividethostlands and water between the federal
and provincial governmentshe Crown in right of the Provinces holtise bulk of the
lands with the Crown in right of Canadeetaining lands in tb territories, andfor
defensefederal parks, and canalshe federal governmerdgwns the coastal waters and
the seabed and had jurisdiction overarine and inland fisheries. Small parcels of land
were put aside as reserve lands for some First Nation Peoplededaml government
goverrsthese lands under the provisions of ttedian Actdescribed aboveNo land was
setaside specifically for Inuit, and with the exception of the Alberta Métis Settlements,
which is a small provincially negotiated land allocation, MétiCanadahave been
denieda designated land bas&he provincial governments have the exclusive power to
manage and sell lands belonging to the provinces as wejjoasrnance ofproperty
rights outside of lands reserved for Indians.

Most lands in Canadare held under fee simple, except for First Nation reserve lands

and Crown landsA fee simple right in land gives the holder full rights to use, sell, and
bequeath the land within the limits of government regulatidReserveands are held
communally for the use anlenefit of First Nation Peopletnflian Acj. Comprehensive
agreements set out forms of title for Indigenous lands, generally in fee sifipie.
bAa3alk QlF ! ANBSYSy(G :F2NJ SEIYLX S adl dSa (KL

On the effective date, th Nisga'a Nation owns Nisga'a Lands in fee simple, being

the largest estate known in law. This estate is not subject to any condition,

proviso, restriction, exception, or reservation set out in thend Act or any

comparable limitation under any federal provincial law. No estate or interest

in Nisga'a Lands can be expropriated except as permitted by, and in accordance
GAOKZ GKAA ! ANBSYSy (1999 Chaptel J patagrap®) y I £ | I NE

2.2  Rights over Suksoil Resources

Indigenous Peoplesghts to sub-soil resourcewvary across Canad&ome hold rights to
sub-soil resources under comprehensive agreemehisst Nation Peoples hold rights to
sub-soil resources on reservesxcept in British Columbidn@ian Mining Regulations
section 3) The mineral rightsmust be surrenderedo the Crown in trust for the First
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Nation if the resources ar® be exploited.The Crown holds fiduciary duty to the First
Nation to exploit the minerals in a manner that benefits the bakdn{ineskin Indian
Band aml Nationv. Canada 2009)

Lands that remain subject to Aboriginal title presumably also include subsurface rights,

but this is generally not honoured.
2.3  State Agency Responsible for Developing and Managing Land and Waves L

The federal governmédnhas exclusive authority to legislate directly witbspect to
Indigenous lands.The federal Department of Aboriginal Affairs and Northern
Development (AAND)is mandated to govern and manadérst Nationlands. The
mandates of many other federal departmen&dso necessitate their involvement in
Indigenous interests, includirpe Department of Fisheries and Oceans, Department of
Agriculture, Department of Natural Resources, the Department of the Enviropmen

Parks Canada Agency, Department of Health, and ottei§ SNBE A a 3ISYSNI f € &
LIALISQ | LIINRFOK (G2 FRRNBaaAy3a RSLINIYSyillrt Y

departmental cooperation on Indigenous issues.

The provinces have exclusive jurisdiatiwith respect to property rights outside of
reserve lands or Indigenous lands helider comprehensive agreementshis includes
de factorights to determine tenure rights on lands that remain under Aboriginal title.

24 s Collective Aboriginal Titl®cognizedand is it Public or Privateénure?

Indigenous peopléold rights to land not as individuals but part of a collective right.
Ownership vests in théndigenous [dtion. Reserve lands are held communally foe th
benefit of the First Nation.Comprehensive agreements recognize the communal
authority over lands by a particular Indigenous People, but the lands under the treaty
may be held privately.

25  To What Extent do Land and Water Lawsrit the Use of Customary Law for
Local G@vernance

Slf-government agreementsnd comprehensive claims provide opportunities for the
use of customary law withi the limits of the agreementsThe Indian Actextends
delegated authority to First Nation Band Councighich provides some room for
customarylaw. Otherwise, it is goresumption in Canadian law and policy as currently
applied that Indigenous Peoples do not have any authoritgdeernlands, freshwater

or the marine environment on the basis of customary laws or procedures.

The only possibleexception to this is within the context of the government ofeth

CSNNRG2NE 27F bdzyl @dzi = THel lguit R Muaavuty KaveSai
comprehensive agreement that ilucles rights to selfovernment, but these rights are
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less than thoselelegatedby the federalgovernmentto a territory. Inuit people are the

dominant population in Nunavut and thus, by virtue of democratic governance, the Inuit

of Nunavut have the opportunity to exercise customary law in areas that are restricted

under the comprehense agreementThe Inuit are taking up these opportunitigsor

example, he territorial government of Nunavutrequires the application of Inuit

knowledge Qaujimajatugangi for the governance of the environment in Nunavut.

GAvatittinnik Kamatsiarnig the huit Qaujimajatugangit principle of Environmental

Stewardship, emphasizes the key relationship between people and the natural

G2NI Ra O6bdzyl @dzii 5SLI NLYSYyd 2F 9YyODANRYYSyYyGs d

2.6  Management

Some federalprovincial and territorial conservation lawsake provision for some
Indigenousmanagementof Canadian defined conservation lands. According to Parks

Canadag N2 dzZa Kt & cyix 27T | drd mafa§ed Subdgl eitheNaRfaamyal f | Yy Ra =
2N AYF2NXYIEE 1 02NAIAY L / dzZf GdzNI €. I ROAA2NE NBf

TheCanada National Parks Adection 10 permits the Minister of Environment to enter
into agreements with Indigenous governments and bedistablished under land claim
agreements for carrying out the purposes of the A&ction 12 allows the Minister to
provide opportunities for Indigenous organizations (which are considered distinct from
Indigenous Governments) or bodies established unteerd claim agreements to
participate in developing parks policy and regulations, establishment of parks,
formulation of parks management plans, and land use planning and development
related to park communities. Section 19 permits the Minister to desigdfieials of
Indigenous governments to serve as law enforcement officers in national pRekk.
reserves are national parks that are subject to land claims by Indigenous Peoples and
remain reserves until the claims are resolved. Indigenous Peoples amgitigel to
conduct traditional renewable resource harvesting in Park reserves (section 40).

Under the Canada National Marine Conservation Areas #w Minister may use
Indigenous knowledge in administering marine conservation areas or reseeeson

8(4) is similar to provisions in tf@anada National Parks Aathich allow the Minister

to enter into agreements with Indigenous governments or bodies established under
land claim agreements. Sections 9 and 10 permit the Minister to consult mdtgdnous
organizations, governments and land claim agreement bodies in developing
management plans, policy and regulations for the marine conservation area or reserve.
Likewise, sections 19 and 19.1 allow the Minister to designate an Indigenous
governmentto supply law enforcement.

Only three provinces explicitly recognize Indigenous participation in conservation areas
management, two as a result of comprehensive land claim agreemdihis. British
ColombiaPark Actsection 4.2 allows the Minister to enténto agreements with First
Nations in the province to address the exercise of Indigenous rights within a provincial
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park in that province or to address issues of management as outlined in section 3 or 6 of
the Act. The Quebedarks Acpermits the Ministe to delegate authority to Indigenous
governments or organizations to carry out maintenance, development or construction in
a park to maintain or improve the quality of the park (section 6), as well as to operate a
business, provide a service or organizgiaties necessary to the operation of a park
(section 8)The Newfoundland and LabradBrovincial Parks Acequires the legislation

to be read in conjunction with the_abrador Inuit Land Claims Agreemeifihis
Agreement, among other things, includespisions that allow the Inuit to participate in
management of a national park.

2.7  Provisions in Different Forms of Tenure that Require Conservation or
Developmert

In the Delgamuukwdecision, Aboriginal title is described aswua generisnterest in land.

The court describes two elements to thisirst, Aboriginal title encompasses the right
for Indigenous peopléo use the land for a variety of purposes, not just those that were
traditional @elgamuukw 1997, para 117)However, the couralso stipulated that to
sustain an interest in Aboriginal title the lands may not be used in a manner that is
irreconcilable with the nature of the attachment to the landglgamuukw 1997 para.
128). The court gave the example that if occupation is det@ed by its traditional use

as a hunting ground then the Indigenous Peoples who claim that land may not use it for
strip mining, or turn it into a parking lot if it is land used by an Indigenous People for
ceremonial or sacred purpose®dlgamuukw 1997para. 128).

It is interesting to note that no such restriction is imposed on 4haigenous people
who might use the land, even prior to treafihecourt notes that

development of agriculture, forestry, mining, and hydroelectric power, the
general ecaomic development of the [province], protection of the environment
or endangered species, the building of infrastructure and the settlement of
foreign populations to support those aims, are the kinds of objectives that are
consistent with [reconciliation fothe prior occupation of the land by Indigenous
Peoples with the assertion of Crown sovereignty] and, in principle, can justify
AYFIFNRYISYSy( 2DelgamauRwND9g, bara165). G A Gt S¢ 0o

The court went on to state that the Crown is obliged to cdnsuith the Indigenous
People as part of its justification of infringement, including at times the requirement to
obtain their consent.

Since the time of contact, through the Fur Trade era, and colonization)mbgenous

people have viewed lands ands@urces of Turtle Island as commodities available for
exploitation without restraint.This phenomenon has not changed much over the past
few centuries.Subsequently, there is often a lingering attitude by those seeking wealth
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that land not used for habita&n or industrial development is going to wasteshould
be noted, however, that many Canadians share Indigenous values of conservation.

Individuals may establish conservation covenants that run with the land and
conservation agreements througtontract. Finally, some lands are hetlsrough various
private trusts or through noprofit, non-government organizationsthese exist across
the country (Canadian Land Trust Alliance, undated).

Within the context of Canadian law there are many differagencies at the federal,
provincial and territorial levels that are responsible for the management of Crown lands
and licensing activities on private lands.

2.8  Specific Aspects of Land and Water Tenure Framework that Hinder Indigenous
Conservation and Gvernance

Systemic racism is primary barrierfor Indigenous Peoples in Canadad hinders
Indigenous conservation and governand&e Royal Commissian Aboriginal Peoples
(RCAPgxplains:

It is well known that the Aboriginal peoples in whose anclemielands Canada
was created have not had an opportunity to participate in creating Canada's
federal union; they seek now a just accommodation withidd Aboriginal people
generally do not see themselves, their cultures, or their values reflected in
Canaa's public institutionsX Historically, the door has not been open for the
just participation of Aboriginal peoples and their representatives in Canada. The
Commission heard about misunderstandings concerning the treaties and about
federal policies that igored solemn commitments made in these treaties once
the newcomers were settled and assumed control. Federal legislation, we find,
has unilaterally defined 'Indians' without regard to the terms of the treaties and
without regard to cultural and national fierences among Aboriginal peoples.
The participation of Aboriginal people as individuals, generally on the margins of
society, has not met the standards of justice that Commissioners believe
Canadians would wish to uphol History also shows how anciesbcieties in

this part of North America were dispossessed of their homelands and made
wards of a state that sought to obliterate their cultural and political institutions.
History shows too attempts to explain away this dispossession by legally ignoring
Aboriginal peoples, in effect declaring the latetra nulliust empty of people

who mattered. (RCAP, 1996)

First France an8ritainwho claimed Canada as colonesd then Canadaonce it began
an independent natiomelied upon the Doctrine of Discovery soupport their claims of
sovereignty over Canada and Indigenous Peoples in the territbhe Special
Rapporteur reviewed the application of this concept in American law, particularly
W2 Ky azy Q@United KatiofigiBénémic and Social Council PermaRentm on
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Indigenous Issues 2010Janada has relied on this case to justify its sovereignty over
Aboriginal lands in several instances (see for exafoplieial decisions includin@alder
Guerin Wewaykum Mitchell, Sparrow, Van der Pget

Canada haslso failed to respect the rule of law with respect to Aboriginal rights and
interests. As noted earlier, Canada failed to negotiate treaties in broad swaths of the
country as required by the Royal Proclamateomd continues toignore its obligations
under this law evidenced by the@ngoing occupation and development of lands in
Canada that remain under Aboriginal titttanada and the provinces do not consult on a
regular basis, as reqed by the Canadian common law as definedtbg Supreme
Court of Canaal in various decisions that will be discussed at greater length bdlbis.

is an ongoing source of frustration and litigation fieanylndigenous Peoples in Canada.

Canada has failed to respect the spirit and intent of treaties signed with Indigenous
Peoples (RCAP 1996)reaties of Peace and Friendship in eastern Canada were long
presumed by Canada to include land cession to the Cr@Rvn. Marshal). It is only
relatively recently (the past 30 years) that Canada has bowed to pressure from
Indigenous Boples and the Courts to enter into negotiations with Indigenous Peoples of
those territories.There also remain challenges to treaties that explicitly transfer land to
the Crown, as many Indigenous Peoples stipulate that the negotiations were not
accuratdy transcribed into EnglistRCAP 1996)

The federal and provincial governments have also seized lénods First Nations

reservesor leasedtheselands to nonlndigenous peoples for a variety of reasons. For
example, in 1919, the federgbvernment issad an Order in @uncil that allowed them

G2 SELINBLINAIGS Fye NBaSNBS ftlFyRa GKIFG ¢SNB
dza S R Q 41996 Apprbximately 85,000 acres of reserve lands were taken under these
provisions, some of this land giveior homesteadingto non-Indigenous veterans

returning from the First World WarSimultaneouslyndigenous veterans were not

eligible for that designatedand, as it was illegal for them to homesteddther lands

have been expropriated for military basesdaparks, among other things.

29 Infringement ofde jureor de factoTerritorial Rghts

Physical occupation of a territory is only one aspect within a holistic worldview.
Subsequently, where one resides is intimately linked to traditional knowledopedan

a specific area over timeyuilding spiritual connections to territories, and the value

systems that drive communitie§he Canadian government has also been responsible

for the forced elocation of Indigenous Peoples different times and placeslisrupting

or severing this relationshipFor example in 1953 and 1956, the federal government

moved Inuit families from northern Quebec and Nunavut to the high arthe. federal

government formally apologized for their actions in 2010 (CBC, 2@1Qolicy of
OSYGNItAT AYy3 (GKS araQlYll 2y (g2 NBaSNwWSa G2
FYR FFEOATAGFGS SRdzOF A2y F2NJ aAQlYll] OKAf RN
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Indigenous person of his or her Aboriginal statGanadaapologized in 2008 for the

failure of the residential school policy, which was responsible for the seizure and forced
assmilation of over 150,000 Aboriginal children from 1870 to 199églect, sexual and

physical abuse, and even death awaited many children at these schools (Government of

Canada, 2008 Truth and Reconciliation Commission

2012).

A policy of assimilation ¥ the|ngian Act first adopted in 1876 and little changed
has been and remains since, continues to govermost status First Natiorg
Canadian relationsThe provisions of this legislation
dictate everything from personal identity, controlver
status First Nations lands and money, and powers of First Nation governnherite

past this legislation outlawed the practice of sacred ceremonies, required First Nation
Peoples to obtain permission from an Indian Agent to leave their reserveg matkgal

for First Nations people to bring claims against the government or even hire a lawyer to
defend their interests.

the law in Canada.

The natural resource transfer agreements @P30 allocated all federal interests in
natural resources in Manitobe&askatchewamand Alberta to thee provincegAlberta
Natural Resources Transfer Act, Manitoba Natural Resources Transfer Act,
Saskatchewan Natural Resources Transfe). Abke transfer was intended to bring the
provinces onto the same footing as the original five yinoes of confederation.
Indigenous Peoples who helights under treaties to use tls® lands in traditional
fashion were not consultedn the negotiation of the transfer agreementdhe
constitutional amendmentfor the transfers gave thse provinces authmty to limit
Indigenous hunting, fish@n and gathering on provinciar@vn lands except for food
purposes.In the course of the transfefiederal government failed to retaircontrol of

lands sufficient to meet treaty obligations owed to First Nats. It was not until the
1990s and 200€ that the federal and provincial governments began to address
outstanding obligations and put in place a process to transfer millions of acres to First
Nations.

The Métis Nationis a separate casddétis people are ainique culture, neither First

blFrUA2Yy X Y2N LydzA G2 W2NMS8 9WMRYISH (/S HDdaxi 2 F oA Say F
1996).They pursued a separate path to nationhood, forming communities that existed

beyond the reach of the Crown.

Ancestors of today's Métis Nation people established communities in parts of
what is called the Métis Nation homeland in north central North America. The
better-known settlements were at Sault Ste. Marie in presday Ontario, at
Red River and White Hordelains in presentlay Manitoba, at Pembina in
presentday North Dakota, at Batoche in presatdy Saskatchewan, and at St.
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Albert in presentday Alberta(RCAP 1996

InmMy mc FyYR 3FAYy Ay wmMynd (GKS | dZRaz2yQa .Fe& [ 2°
territory granted by the British Crown, endeavedrto restrict the free trade othe

Métis. The Métis were able to prevent this each time. In 1869 the Canadian government
attempted to open the prairie provinces to European settlers, without consulting the

Frst Nations or Métis Peoples already living theFae Crown sent in surveyors to divide

up present day Manitoba in advance oftakingg 8 8 Saaiz2y 2F GKS flyR T
Bay CompanyThe Métis saw this as a threat to their way life and formed a

provisional governmentead by Louis Ridb negotiate entry into Canada with the

federal governmentTheagreementreached was to providé.4 million acres of land to

Métis children "towards the extinguishment of the Indianletito the lands in the

provinceg (RCAP 1996Yhese, and additional written and verbal promises to the Métis

were perceived by them to constitute a treaty with the Crowut it soon became clear

that Canada did not intend to keep those promis@snong other things, the Crown
delayeddistribution of land, land grants were often far from existing Métis communities,

FYR (GKS dzaS 2F WAONARLIQ 2NJ gNAGGSY LINRPYAASaA
easy preyto fraud, including by judges and federal government officials (RCAP 1996).

Many Métis people never received any lanthe Crown continued to ignore the Métis

in its western advance, until 188%he Métis and First Nationfgcing hunger from the

loss of the buffalo and additional loss of lands from a flood of immigrants, againtsough
negotiation with the CrownWhen the negotiations failed, the Métis formed another
provisional government and established a military for€bey clashed with the federal
government in the spring of 1885 going down to defeat at Batodbeuis Reil
surrencered and was hanged for treasoBig Bear and Poundmaker, two First Nation

leaders that had joined forces with Riel were imprisoned for three y8drste has been

little redress of the initial complaints of the Métis siné®elations between Canada and

the Métis Nation today are managed through the office of the Federal Interlocutor for

Métis who is the Minister of the Department of Aboriginal Affairs and Northern
Development.

In 2009 at a G20 meeting in PittsburgRrime Minister Harper denied there wasy
history of colonialism in Canaddespite massive evidence to the contraf@keefe
2009).The statement is offensive to Indigenous Peoples, and signals a continued lack of
empathy by governing authorities for First Nations, Métis and Inuit Peoplediwdtbon

this land prior to Canadian Confederation in 1867.

3. PROTECTED AREAS

3.11 Laws and Policies that Constitute the Protected Arearfework

Canada has federal, provincial and territorial laws that govern protected areas.

At the federal level we have th€anada National Parks Aathich creates land based
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national parks and national reservégational reserves are areas where Indigenous land
claims are outstandingVe also have th€anada National Marine Conservation Areas
Act, which regulations the creation and management of federal marine protected areas
and marine reservesheMigratory Birds Convention Act994governs the designation

of migratory bird sanctuaries. Ti@anada Wildlife Aalesignates national wildliferaas.

The Species at Risk Aatakes possible the designation of critical habitat for certain
species at risk of extinctiorCritical habitat may be within designated First Nations
reserves or elsewhereCanada also makean effortto protect heritage rives, those

g GSNJ 02RASA (GKFd F2N¥YSR |y AYLERNIIyY
exploitation by noAndigenous Peoples.

SawWhet Owl© Sandra Lucas
In addition, each of the provinces and territories has legislation that governs the

creation andmanagement of protected area3hese include provincial and territorial
parks, conservation areas, ecological reserves, natural heritage sites, and/or wilderness
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areas.Protected areas are defined lblye legislation that creates theniProvided below
is alist of this legislabn:

1 British ColombiaProtected Areas of British Colombia Aark Act, Heritage
Conservation Act, Ecological Reserve Act, Environment and Land Use Act,
MuskwaKechika Management Area Aand theWildlife Act

1 Alberta: Alberta Spar, Recreation, Parks and Wildlife Foundation Act, Provincial
Parks Act and Provincial Parks Act Amendment, 2006, Recreation Development
Act, Travel Alberta Act, Wilderness Areas, Ecological Reserves, Natural Areas and
Heritage Rangelands AdWillmore Wilérness Parks Act;

1 Saskatchewarthe Grasslands National Parks Act, Parks Act, The Regional Parks
Act, 1979andWanuskewin Heritage Parks Act, 1997

1 Manitoba: Provincial Parks ActThe East Side Traditional Lands Planning and

Special Protected Areas Act

Ontario:Provincial Parks and Conservation Reserves Act; 2006

QuebecParks Act, Natural Heritage Conservation; Act

New BrunswickParks Act

Nova ScotiaBeaches Act, Conservation Easements Act, Provincial Parks Act

Newfoundland and Labradowildernessand Ecological Resees Act, Provincial

Parks Act;

North West Territories and Nunavut: Therritorial Parks Actand

YukonTerritory. Parks and Land Certainty Act

= =4 -4 48 A
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3.1.2 Definition of a Protected Area

Canadarecognizesthe IUCNdefinition of protected areas and classifies its protected
areas in accordance with the IUCN Protected Areas Categories Sygiproximately

85% of Canadian protected areas are considered wilderness areas under this system
(Environment Canada, 200)1

3.1.3 Which State Agencies are Mandated to Develop and Implement Protected Area
Laws and Blicies?

At the federal levellie Parks Canada Agency is responsible for national parks, including
marine parks.Environment Canada manages migratory bird sanctgsaaied national
wildlife areas. The Parks Canada Agency, a division of Environment Canada, is
responsible for national parks, including marine paifkse Department of Fisheries and
Oceans may also establish marine protected areas undeDtieans Act

Ead of the provinces and territories also have various agencies, as follows:

9 British Colombia, Ministry of the EnvironmerB.C. Parks
1 Alberta: Ministry of Tourism, Parks and Recreation

25



Saskatchewan: Ministry of Tourism, Parks, Culture and Sports, &amkse

Manitoba: Ministry of ConservatiogParks and Natural Areas Branch

Ontario: Ministry of Natural Resources, Ontario Parks as well as local
Conservation Authorities which exist in the southern part of the province

1 Quebec: Ministry of Sustainable Development, Environment and Rartke
Society for the Establishment of Outdoors of Quebec manages parks in southern
Quebec, while the Kativik Regional Government manages parks in Nunavik (a
territory managed under an Inucomprehensiveagreemeny;

New Brunswick: Ministry of Tourism and Parks

Nova Scotia: partment of Natural Resources; and

Newfoundland and Labrador: Department of Environment and Conservation

E |

E

3.14 How Well is Element2 of the Program of Work onProtected Areas
Implemented?

This element of the Protected Areas Program of Work under the Convention on
Biological Diversity requires:

Governance, participation, equity and benefit sharing: this includes promoting
equity and benefit sharing through inasing the benefits of protected areas for
indigenous and local communities; and enhancing the involvement of indigenous
and local communities and relevant stakeholders (Secretariat for the Convention
on Biological Diversity, 2004)

In 2004, Marc Johnsod, I Y I Rl Qa y I GA2y It F20Ff LRAYI
the implications and opportunities for Canada under this program of wGHallenges
noted included no overall vision or strategy for protected areas in Canada, no focus on
landscape levahaintenance of ecological processes, major tasd decisions are made
without regard for biodiversity consideratns, and marine areas are undgrotected
(Johnson 2004)Opportunities include Indigenous Peoples playing a larger role in
establishment and maintenance of protected areas and traditional Indigenous
knowledge is increasingly used to inform conservation and land use (Johnson 2004).

While this opportunity exists and it is true that Canada, at federal, provincial and
territorial levels is makingmprovements in its relations with Indigenous Peoples
respecting protected areas and encouraging the application of Indigenous knowledge,
particularly in the north, much remains to be dorladigenous PeopleBave not been

able toparticipate in the goverance of protected areaBecause of lack of support for
this by Canaddndigenous Peoplegenerallygain littledirect or immediatebenefit from

an area being declared pected, other than some possible employment as guides or
enforcement officersLongterm, the possibility of appropriate involvement or use of
the areas remains a goal of Indigenous Peoples.

3.1.5 To What Degree Does the Protected Area Framework Recognize ICCAs or Allow
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for Devolution of @vernance

The Canadian protected areas framewoudoes not recognize ICCAs or allow for

devolution of governance of protected areas to Indigenous Peopleste are isolated

instances, however, where the federal and/or provincial and territorial governments

have endeavouredto work with Indigenous Peoples to include some Indigenous

territories in the protected areas framework and to include Indigenous Peoples in
management.For instance under comprehensive claims, the federal and provincial
governments have agreedtorecdgn S LY RA3ISy2dza t S2LJ SaQ NARIAKI

In these cases, the Indigenous People involved may designate lands under their
management as protected areasor example, theKativik Regional Government
manages parks in Nunavik (a territory under an Inuit corhprsiveagreemenj. The
federal and provincial governments also worked with the Haida, Wwhee not yet
settled their landclaims with the Crown to designate Gwaii Haanas as a national park
reserve and heritage sit&.his area is egovernedby the FederaGovernment and the
Council of the Haida Natiofalthough Canada calls it a -operative management
arrangement) The Gwaii Haanas National Marine Conservation Area Reserve extends
ten kilometers offshore of the Gwaii Haanas National Park Reserve and Hividage
Site.Gwaii Haanas is discussed at greater length in Section X below.

The ceation of new parks has beenpaint of conflictbetween Indigenous Peoples and
Canada and there are a number of outstanding disputes about the creation of parks on
traditional Indigenous territories that remain subject to either Aboriginal title or which
were not properly transferred under treatyin rare cases like the Haida and Inuit,
Indigenous Peoples have managed to overcome conflict and are working with Canadian
governments to at least conanage protected area®thers, such as thishnawbe Aski
Nation (NAN) the political voice of the Ojibway, Cree and-Qjee Nations of northern
Ontario continue to protest the creation of protected areas in the traditional temy.
Theyhave rejected the recently adopted Ontario provincial lewhe Far North Actg

which calls for the creation of a 225,000 square kilometer protected area in their
territory. (Nishnawbe Aski Nation, 2012his legislation was adopted withotlieir free

prior and informed consentThe legislationstops development in their territory and
requires the development of land use plans that must receive approval by the provincial
government prior to any further developmenNAN views this aa tacticto require

them to agree to the creation of this protected area before the province will concede to
allowing them to develop their lands (Nishnawbe Aski Nation, 2012).

3.1.6 Congituents and Mandates of Multistakeholder Bodies Engaged in
Governance oManagement of Protected reas

Canadian governmesthaveestablished a number of mulstakeholder bodies that are

engaged in consultation or providing advice on protected areas in Canada at both the
national, provincial and territorial levelGovernance ad management of parks is
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generally under the authority of the Crown, so where they exist, stakeholder groups

only provide adviceThis includes, for example, the Trent Severn Waterway Water
alyFrasSYSyid ! ROA&a2NE / 2dzy OAf pértkahdistakerRpldeNS a LJ2 y & )
advice on how Parks Canada can best carry out its responsibilities for water
management throughout the Trent and Severn Rivatersheds (Parks Canada, 201.1d

Ontario has an Ontario Parks Board with six to eight government appoinesdbers

K2 LINRPGARS dal ROAOS 2y LA FYyYAYy3IS YIyF3aASYSyi
d230S8SY¢ o6tdzof A0 ! LIRAYylGYSyia {SONBGFENARIFGZ H
Indigenous Peoples on this Board.

Indigenous Peoples in Canada do not comsitiemselvesstakeholdersan the general

use of the word.Indigenous Peoples amghts holders and thisis a preferred term.
Management planning for the Aulavik National Park involved the Aulailonal Park
Management Planning Working Group, which includes Inuit communities, Inuvialuit and
cooperative management boards, and various governnuagartments (Parks Canada,
20119 A Park Advisory Board was established for the Gulf Islands NatemkaRBserve
which includes two elected representatives of local governments, three members of the
public and two Parks Canada employe#sprovides advice and guidance on park
planning and issues of concern to the public (Parks Canada, 2010). In adédrés,
Canada has established two First Nations Cooperative Planning and Management
Committees for the Gulf Islands National Park Reserve that were negotiated with Coast
Salish First Nations.

3.2  ICCAs Within Protected Areas Systems

3.2.1 Provisions With Explicitly Recognize Terrestrial, Riparian or Marine Protected
Areas @verned by Indigenous Peoples

No provisions in Canadian law explicitly recognize terrestrial, riparian or marine
protected or conserved areas governed by Indigenous Peapldecal communities

Inuit, Métis and First Nations with comprehensiagreementsmay have authority to
approve ordisapprovethe creation, disestablishment or amendment of boundaries of
protected areas on their landghis is not the same as governance of thpsatected
areas, which will remain areas for shared managemdite federal, provincial or
territorial governments may delegatemanagement authority to an Indigenous
organization or government

3.2.2 If There are Measures Thar®vide forindigenous Peo@ 4 Q D2 @SNY I yOS 2 7F
and Natural Resources how are Those in Powele&ted?

Canada is prepared to recognize democratically elected leaders and customary
processes for leadership selection under thalian Actand comprehensive or self
government agreemats. Under thelndian Act the Minister has authority to disallow

the selection of a leaderand the Chief and Band Council only exercise delegated
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authority. Selfgovernment and comprehensive agreements stipulate processes for
leadership selectionTheTIQ2 Yy RS | | &-Goekn@any Agreesnerifor example,

recognizes traditional decisiemaking institutions and practices and the desire to

integrate those with contemporary forms of government (section 2.1) Leadership
selection processes are set out inckaof the comprehensive or sabvernment
FaINBSYSyidao ¢KS bAadlQlF | ANBSYSyamda® Kl LG S NJ
Charter of Rights and Freedoris2 (G KS bA a3l QF 3A2@SNYYSyid Ay
authority. In Nunavut,Inuit are in a slightly diffrent position, as they agreed to the

creation of a Nunavut Territory with its own legislative assembly that operates on the

same principles of otheegislatie assemblies in Canadas the Inuitare presently the

largest portion of the population, thehave control of this government.

3.23 If no Provisions for Governance, are there Provisions fanlsigement

There are provisions for the gananagement or delegated management of protected
areas under federal legislationThe federal Parks Actand the Canada Marine
Conservation Areas Adboth provide for the possibility ofindigenoust S 2 LJX S&a Q
participation in protected areas managemefach case must be negotiated separately.
Comprehensive agreements and some seljovernment agreements provide for
Indigenouspatrticipation in management of protected areas located on these Pe@Qples
traditional territories.

Provincial legislation irBritish Colombia allows for First Nations participation in
protected areas managementThe province has entered into &olaborative
Management Agreement for Provincial Parkish the Doig River First Nations, Prophet
River First Nation and West Melly First Nation to establish collaborative
management R S T A yh8 Rrocéssi Zet oat in [theCollaborative Management
Agreement whereby Treaty 8 First Nations and British Columbia agree to engage in a
Spirit of Shared Decision Making, with the goal of seeking an outcome that
FOO2YY2RIFGS&a NI}GKSNI GKIFy O2YLINRYAAaASa GKSANJ
2009). This agement applies ta67 provincial parks, protected areas and ecological
reserves. The Treaty EighBritish Columbia Parks Management Board consists of two
representatives of BC Parks and two representatives of the six Treaty Eight FiosisNati
for a tota of four membergBritish Columbia 2009)

3.2.4 If there are no Provisions for Governance oaNagement are there Intentions
to Move in that Orection?

Indigenous Peoples in Canada are generally seeking greater inclusion in detgkiog

in all facets of their lives, includingn the creation management and goveance of
protected areasCanadiarCourts and the Royal Commission on Aboriginal Peoples have
recommended reconciliation between Indigenous Peoples and the Crown through
consultation, ngotiation, and accommodatiorConsultation, as required by law, is the
bare minimum standard that should be mgtrior to developing protected areas
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legislation or policy and in designating areas for protectibm.addition, Indigenous
Peoples are seekingecognition of their perspectiveabout their placewithin the
environment.For example, Indigenous Peoples consider themselves an integral part of
the environment, not separate and apart from Bo, rather than be excludedfrom
protected areas IndigenouBeoplesbelieve it is necessameed to continue toaccess
these areas so thathere continues to be a positivenfluence on the retention of
biological diversityand associated traditional knowledgkndigenous Peoples continue

to assert the need to viewvall lands and waters as precious, not just some lands and
waters.

3.25 In General How are Protected Areas thator@ain ICCAs monitored and
assessed

For Indigenous Peoples the process of monitoring and assetb&rgealth of the land

was conducted ot RFAf & oFaira Ay GKS LINPOWER 2F 3I2A
the land,hunting or gatheringdrinking the water, tasting the fish or meat, judging the

thickness of a hide, listening to and observing the natural world around. Traditionally
Indigenows Peoples live on the land in a fashion that is much more intimate than do

most other Canadiang.he knowledge of the land from time immemorial is captured in

traditional culturesand languagesThe practice of them generates deeper awareness

and understading. It is an intergenerational and cegoing process of gathering and

sharing information that forms the basis of traditionhidigenousmonitoring and

assessment processdsis a way of livinparmoniously and respectfullyn the land.

The federalprovincial and territorial governments have positive laws and policies about

how to conduct monitoring and assessment of the environmdifte Canada National

Parks Actequires Parks Canada to maintain or restore the ecological integrity of the

park (sectn 8(2)). Ecological integrity is definedad O2y RAGA2Y GKIF G Aa
be characteristic of its natural region and likely to persist, including abiotic components

and the composition and abundance of native species and biological communities, rate

of change and supporting processgsection 2)

Parks Canada monitors the park to assess changes in the ecological int€gety.
examine biodiversity, ecosystem functions, and stressors such as climate, pollutants,
and human landise patterns.Localreports are prepared by the Park superintendents,
andthen collaedbio-regiorally and nationally(Parks Canada 2009)

Provincial and territorial parks and protected areas are similarly monitored and
assessed, the ssessments forming the basis ofanagenent plans. Manitoba, for
example monitors species health (Manitoba, undaje@uebec developed an Ecological
Integrity Monitoring Program in 2004, which, like the federal government monitors
changes in ecological integritQ@ebec, 2004).

3.3  SacredNatural Sites as a Specific Type of ICCA
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3.31 Legislation that Contains Specific rétdA & A2y a FT2NJ LY RA3ISy 2 dz
Governance of Sacred Naturait€s

A common perspective among Indigenous Peoples in Canada is that most elements of
the environment havespirit and are therefore sacreacred sitesfor the purposes of

this paper include,such things as gathering places, places of power, pictographs,
petroforms, medicine wheels, hot springs, and culturally modified trEées example:

First Nations peopl of the [Clayoquot] Sound had highly particularized

dzy RSNRGI yRAY3Ia 2F &l ONBR aA0SaxdkKlIda Aa
sites, material harvesting sites, ceremonial and religious sites, medicine sites,
traditional historical sites, cultural lantbrms, transportation sites, sites with
supernatural occurrences, habitation sites, recreational sites, cross cultural
interaction sites, and suggested for inclusion traditional land management sites,

and education and training site¥ This more differek 1 SR @A Sg 2F aa
& A (0 S aféNEuchghnulth [First Nations], reflects the lack of split between

spirituality and governance. For indigenous people generally such a split may not

have occurred. The sacred may thus still be intimately involved witiptoine.

h@dSN) YATESYYyAlLYT GKAAa YIeé KI@S AyadaNBR |
cultural logics were/are embodied as sacred practices and behavioral strategies
enhancing the abundance of the landscape by promoting diversity and
sustainability in a taitory. (Atleo undated)

~ L

Indigenous Peoples in Canada have been subject to religiodsculturalassimilation
sponsored by both European religious organizations and the stitel884 an
amendment to thelndian Actwas instituted to outlaw Indigenous religious practices
such as sun dance and potlatchhe right of freedom of religion was not returned to
First Nation Peoples until 195Residential schools were a particularly insidious means
of assimilation, removinghildren from their home for ofterior years at time, cutting
them off from their traditional cultures, languagediets, manner of dress, anaractice

of traditional religiong Truth and Reconciliation Commission 20I3)e last residential
school closed in 1998.

Against a backdrop of religious intolerance, Indigenous Peoples in Canada have had little
capacity to preventhe desecration and destruction tiieir sacred sitesCountless sites

have been destroyed over thgears bysuch things aslevelopment, mining, forestry
activities, farming, or souvenir collectors. There are too many instances to report here.
Threewell-publicized conflictavere at Gustafsen Lake, Oka, and Ipperwadhe first
involved access to a tradnal site for sun dance, the other two involved disputes about
burial sites.

The only legislation that specifically recognizes the rights of Aboriginal Peogegsdm
sacred sites are seffovernment or comprehensive agreements which include
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provisons for seHgovernment and land.These are constitutionally protected
documents. The comprehensive agreements designate particular lands as lands set
aside for an Indigenous nation, with some lands specifically under their sole governing
authority. The rdevant Indigenous government would have governing authority over
sacred sites on those lands.

Arguably, theCanadian Charter of Rights and Freedpwmbich guarantees freedom of
religion could include recognition of the obligation on the Crown to proseaired sites

and access to them by Indigenous Peoples, but this is not current policy and has never
been tested in the courts or acknowledged by the Crown.

3.3.2 How are those in Powerefected?

As noted above, only the Inuit, some First Nations, and bfétis community have
comprehensive claims that recognize limited rights of-gelfernment.The provisions
of each of the agreements stipulate the means by which people in power are selected.

3.3.3 Are thereprovisions forthe Management of Sacrellatural Stes?

Outside of comprehensive or sgJbvernment agreements, there are some provisions to
allow cemanagement of sacred siteBor example, in 2010, the Brokenhead Ojibway
Nation reached a tentative deal with the Province of Manitoba to devedopoc
management agreement for petroform sites that are within the boundaries of
Whiteshell Provincial Parklhese sites were selected by the community under the
Treaty Land Entitlement process to compensate for the failure of the Crown to allocate
the agreed land area to the First Nations when the treaties were signed. (Winnipeg Free
Press 2010As another exampleParks Canada has recognized and worked with the
Déline to camanage Saoy#ehdacho a National Historic Site in Northwest Territories
(NorthwestTerritories Protected Areas Strategy, 2011).

3.3.4 Are there Indications of Intention to Move Towards Legally Recognizing or
Qupporting LY RA3Sy 2dza t S2 L)X Sié&ad NaadSiésy HowOS 2 F
Might They be Included in Legislation; Is this Recognitidgsired by Indigenous
People®

There has been no express intention by Canada to move towards legally recognizing or
supporting community governance of sacred sites outside cofimprehensive
agreementsand then only on land solely owned by the Indigenousamaas defined by

the agreement.Recent proposed amendments to the Canadian environmental law
regime suggest that the federal government is moving to reduce opportunities to
protect the land These anendments will limit the capacity of Indigenous Peopies
prevent destruction of their sacred spacd=or example, the federal government has
introduced changes to th€anadian Environmental Assessment, et National Energy
Board Actthe Navigable Waters Protection Acthe Species at Risk Acand the
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Canalian Oil and Gas Operations Atb exempt oil pipelines from various
environmental requirements and democratic processes, (Green Party of Canada, 2012).
This will have a direct negative affect &irst Nationsin British Columbia thahave
expressed oppoBon to a new oil pipeline development in their territory in part to
protect their sacred sitesThere are signs of willingness to work with Indigenous Peoples
to comanage sacred sitesn a caseby-case basis, althougmuch more needs to be
done to educa¢ the Canadian public and politicians of Indigenous cosmolages
rights.

The Supreme Court of Canada and the Royal Commission on Aboriginal Peoples have
given good advice on how to recognize and accommodate the rights of Indigenous
Peoples.They have recommended a process of reconciliatlodigenous Peoples are
seeking this recognition as a matter of course.

3.4  Other Protected Areaelated Designations

Canada has 15 Biosphere Reserves (Canadian Biosphere Reserves As206i3tid3
World Heritage SiteéEnvironment Canada, 2012) and R@msar sitesl7 of which are
national wildlife areas or migratory bird sanctuaries (Environment CanadacR(lie
management process involved with these sites failseek thefree, prior andinformed
consentof Indigenous Peoplesor their full and effective participationpr provide
benefitsharing and capacity building, and fails to have full respect for cultural and
spiritual values of Indigenous peopklso, decisiormaking processem regards to the
management of these lands, doot usually engage Indigenous peopléhe most
extensive engagement of Indigenous peoples that does occur in connection to these
landslargely involvesnviting Spiritual leaders to lead opening ceremonies with cultural
customs or as an attempt to attract tourists.

Generally speaking, Indigenous Peoples are not consulted or otherwise engaged in
defining these sitesCanada does not pursue a policy oédr prior and informed
consent, merely consultation to a degree determined on a dasease basisLands
outside of comprehensive agreements or reserves are generally perceived by the
Canadian state to be its own to do with as it wishes without regard\bmriginal title or
treaties.

There have been some positive initiatives in addition to the myriad failures4anitoba

for example, a collection of five First Natiogsthe Bloodvien, Little Grand Rapids,
Paiingassi, Pikangikum, and Poplar River Netions ¢ agreed among themselgeto
make an application for a World HeritagéeSon the eastern side of Lake Winnipeg.
They signed an Accord amongst themselves in 2002 to work together to protect their
traditional homelands beyond the boundaries of thiidian Reserves his area, called
Pimachiowin Ak{the land that gives life) is approximately 40,000 square kilometers,
coveringpart of Ontario and Manitoba.
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This is a remote territory; travel is by boat or plane in the summer and ice roads in the
winter. It is critical habitat for woodland caribou and is a culturally significant site for the
Anishinaabegof the region. The communities conducted economic studies, cultural
studies, ecosgtem and landscape studies, and interviews with Elders to supibeit
application (Pimachiowin Aki, 2012). They have réed burial sites, ancient carsjes,
rock paintings, and traditional trap lineShese are sacred sites in their own right and as
places for the spirits of the Anishinaabeg ancestdilse Eldersspeak of the sacred
obligation to the Creator to care for the land for the future (Pimachiowin Aki, 2012).

Grasses in a beaver meadd® Sandra Lucas

Eventually, the provineeof Ontario and Manitoba came on board withthe idea
Manitoba has passed unigu legislation,The East Side Traditional Lands Planning and
Special Protected Areas Aegthich is intended to enable Indigenous communities to

engage in land use and resource management in designated areas of Crown land that

they have traditionally used ahto designate areas of Crown land with special
protection from development.lt is expected that this legislation will facilitate the
retention of Indigenous knowledge, practices and innovations as well as help préserve
situ biological diversity.The application for designation as a World Heritage Sias
submitted by Canada in 2012

3.5 Trends and Recommendations
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Recently there have been disturbing signs that the federal government intends to

reduce environmental protectionsThere have been cutacks in funding and staff in

federal environmental departments and amendments to the environmental assessment

process to speed approvals of resource based projéntaddition, changes to other

federal legislation have reduced protection for fresh wateth more changes planned

to reduce protection of fish habitgWinnipeg Free Press, 2()2The National Chief of

the Assembly of First Nations has written to the Minister of Natural Resources calling
0KSaS OKIy3aSa adzyft | ¢ HddbinallPyoBles dsfe@igioy Alaiwork dzii A 2 y | f
2012).

There is no express intention of the federal government at this time to recognize rights
to seltgovernment beyond those expressed @omprehensive agreements and the
Inherent Rights Policyrhis policy provides thi@nvironmental protection, conservation
and managerant are shared area of jurisdiction between Indigenous Nations, and
Canadian governments, with Canadian legislation taking precedancase of conflict
There is a growing awareness within sorgevernments of the need to include
Indigenous Peoples in environmental protection, conservation, management and
assessmentBut these are developed on a calsgcase basisThere is no standard
approach across the country.

There are manyndividual recommendations forimproving protected areas laws and
policies and improving their implementation to more appropriately and effectively
recognize and support ICCAsey fall generally under two headinggurisdiction and
capacity.

Jurisdiction:

1 Better recognize the inherent rights of Indigenous Peoples, including rights to
land and selyjovernment;

1 Move away from colonialist cultural hegemony and embrace reconciliation of
our cultures, laws, and worldviews;

1 Show greater regard for Indigenous epistongiks including acknowledge that
humanity is part of the landscape, that all lands and the people are connected,
and that we must treat all of the land with respect and care for future
generations;

1 Engage Indigenous governments in land use decision makingegses that
allow Indigenous Pedgs to achieve their aspirations and move away from
unilateral decision making or cursory consultation;

1 Develop partnerships between Indigenous and Canadian governments for co
governance of protected areas;

1 Adopt the provwsions of the United Nations Declaration on the Rights of
Indigenous Peopleparticularly Articles 12, 29, and 32.
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Capacity:

To be effective participants in protected areas governance and management Indigenous
Peoples also require:

financial support;

education, training, and capacity building;
tools and equipment;

research capacitygnd

translation services.

= =4 -8 8 A

4. NATURAL RESOURCES, ENVIRONMENTAL AND CULTURAL LAWS AND POLICIES
4.1 Natural Resources and Environment

4.1.1 How do Natural Resource anBnvironment Laws Help or Hinder Indigenous
t S2L)X SaQ 21e&a @&dnafjca ¥FS | yR [20Ff D

Generally speaking, Canadian laws, at the federal, provincial and territorial level hinder

the capacity and opportunity for the majority of Indigenous Peoples to pursue their

traditional ways of life, govern their people or implement traditional laws gowey

their interactionwith the nonhuman world.Exceptiors to this are Inégenous Peoples

the Inuit, a handful of First Natisisuch as the Credh A A 3| QF = bBndbhe DAG A I Y
Métis community¢ who have managed to secummmprehensive agreementisith the

Canadian state.

Interferencein Indigenous Peoples ways of life and local governamdeund in both
law and policy at the federal and provincial level. It begins with a failure to fully
implement the Constitution, which recognizes and affirms the tegbf Indigenous
Peoples. Systemic racism inherent in Canadian law is in part to blame for this
interference as is the racist and colonialist perspective of many-imaligenous
Canadians about relations with Indigenous Peoplé® Royal Commission on Alginal
Peod Sa R2 OdzYSy (i SRWe ({Ganadians] eetdih, (ink guE Gonception of
/'Lyl RIFEQ& 2 Nud theramnants Bf cofohidl &titudes of superiority that do
violence to the Aboriginal peoples to whom they are direét@@CAP 1996 ombired

with a failure torespect the Constitution androvisions of the common law that require
consultation with Indigenous Peopléisere is little effort on the part of the Canadian
state to appropriately accommodate the rights of Indigenous Peopl&se Cravn
regularly ignores thebligationto consultor finds it convenient to observe the process
(the consultation) but not the outcome (the accommodationie federal and provincial
governments appear to prefer litigation to negotiation as they inevitat#fend their
positions in court.

As noted eatrlier, there is a division of powers between the federal and provincial
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governments, with the federal government holding authority to address Indigenous
AaadzsSa FyR YIylr3aS LyRA3Sy#acdgiholding authifriy doQ | Yy RA
regulate development and natural resources extractidimis bifurcation of authority

complicates relations between Indigenous Peoples and the Crown.

The provinces have benefitted from the failure of the federal government till fiis
fiduciary duty to protect the rights of Indigenous Peoples or to respect their eajiéi
claims to land.One methodthe federal government has used repeatedly to facilitate
national or regionabmbitions of development or to reduce bureaucratiautdlen has

been the removal and relocation of Indigenous Peoples (RCAP).1B96cations
continue to take placeoday, for example inmining, hydreelectric or oil and gas
development or by providing such restricted services and financial support to First
Nation Peoples as to drive them off reserves and be assimilated into the Canadian
majority. The effects of the relocations have been to sever the relationship between
Indigenous Peoples and their traditional lands causing economic, social, cultural, and
spritual distress (RCAP 1996).

4.1.2 Which State Agency is Mandated to Develop and Implement these Laws and
Policies

The environment is not an identified head of power in the Canadian Constitutids.

interpreted to instead fall under the jurisdictiarf both the federal government and the
provinces.The provinces and the federal government have jurisdiction for different

elements of the environment and natural resources, and there are multiple agencies at

both the federal, provincial and territoriaéVels whose mandate directly or indirectly

touches on these issues. The federal government is responsible for national issues and

the provinces for issues of a more regional natudence, the federal government has

legislation for protection of species aisk on federal lands and the provinces have

legislation to address species at risk on provincial laftie. federal government has

responsibility for oceans, navigable waters and fisheries, but the provinces have

authority to control the supply of drinkg water, licensing industrial, commercial and

agricultural uses of water, managing wastewater, and issuing fishing licembes.

federal government has sole authority to legislate on Indigenous issues or Indigenous

lands and holds the fiduciary respon$ibh 1 @ G2 LINRPGSOUO LYRAISy2dza t
provinces, through their various heads of authorgych as regulation of mining or

forestry activitiesK I @S G KS OF LI OAGe G2 +FTFFSOG LYRAISY:
indirectly.

4.1.3 |If there are Provisions for Indigenous Governance of Land or Natural Resources
how are People in Powerefected?

The only laws that provide some sglivernment authority to Indigenous Peoples in

Canada are comprehensive or sgtfvernment agreements. Leadershigelection
processes are spelled out in each agreement, negotiated on a-byasase basis.
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Indigenous law can be the basis of decismaking under these agreements with
NBaLlSOG G2 aYIFGAOGSNR GKFG FNB AyaSNyrt dz2 G
cultures, identities, traditions, languages and institutions, and with respect to their
ALISOALET NBfFGA2YAKALI (G2 (KSA NisfeteyaRoolieyy R (1 KS A |
however, that Canadian law takes precedence over Indigenous laws in the tase o
environmental protection, assessment or pollution.

4.1.4 If there are no Provisions for Governance are there Provisions fandfement
of Land or Natural Bsource®

First Nations operating under the provisions of timelian Acthold limited delegated
authority to manage some environmental issues on reserve and to make some decisions
regarding natural resources on reserviéhose First Nations operating under tRast
Nations Land Management Abive some expanded authority, but this too is delegated
authority from the federal government.

4.1.5 How might these Laws be Better Implemented or Reformed to Betigpfort
Indigenous Peoples

First and foremost, Canada must muster the necessary political will to develop a new
relationship with Indigenous ddples.Substantial legal reform is required to meet the
Constitutional and common law obligations owed to Indigenous Peoples in Cartaala.
Courts and a Royal Commission have called for reconciliation between Indigenous
Peoples and the CrowGreater effat must be made on the part of the Crown to move
this agenda forwardThis includes reconciliation of Indigenous and Canadian laws about
environmental protection and conservation and development of natural resources.

Cogovernance and emanagementstructures must be negotiated and implemented.
This means establishing ayernmentto-government and nationto-nation relations
between Canada and Indigenous PeopMstis, Inuit and First Nation Peoples continue
to press for educational, economic, socdlitical and legal reform.

4.2  Traditional Knowledge, Intangible Heritage and Culture

4.2.1 Laws and Policies that Contain Provisions Relating to Indigenous Knowledge
that are Relevant to ICCAs

Some federal, provincial and territorial laws contgovisions that encourage the
incorporation of Indigenous knowledge in the decisioaking processThe federal
Species at Risk At¢he Canadian Environmental Protection Act, 1988d theCanadian
Environmental Assessment Atitcontain such provisionslone of the federal protected
area legislation references Indigenous knowledge.

The Nunavut government requires the application of Inuit knowledge
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Kamatsiarnig the Inuit Qaujimajatugangit principle of Environmental Stewardship,

SYLKI a8A1 S8 GKS 1Se NBflIiGA2y&aKAL 06SisSSy LIS:
Department of Environment, undated).

Various comprehensive agreements also contain provisions that permit the appiica
of Indigenous knowledge.

4.2.2 To what Extent do these Provisions Allow for Sadftermination or Customary
Governance of Land andeRources

Only comprehensive agreements allow for sttermination, local and/or customary
decisionrmaking and goernance systems and access to or tenure over territories, areas
and natural resourcedAs noted earlier, the majority of Indigenous Peoples in Canada do
not have these types of agreements.

4.2.3 Which State Agencies are Mandated to Develop and Implemihesse Laws and
Policies?

Many different federal and provincial agencies have a mandate to develop and
implement laws respecting Indigenous knowledge, intangible heritage and cukbre.
includes, at the federal level, Heritage Canada, Environment CargidD, Canadian
Environmental Assessment Agency, Parks Canada, and Natural Resources Canada.

5. Human Rights
5.11 Human Rights Laws or Policies that Support andier ICCASs

Under the provisions of section 2& the Constitution Act, 1982Indigenous Peoples
enjoy the same rights contained in ti@anadian Charter of Rights and Freeddthse
Charter)as are extended to other Canadiai$iese include rights of freedom of religion,
mobility, life, liberty and security of the person, and eqtyatights. The Charter applies
across the countryProvinces and territories also have human rights legislation or policy.

Note that the only language rights in Canada are the right to use English or French.
Indigenous languages are not recognized agiaff languages of the Canadian state,
except for Inuktitut, which is one of thefficial languages of Nunavut and the Inuit
comprehensive agreements.

Often Indigenous Peoples are subject to rights of procedural equality, such as equal
rights to employmen or education.However, these processes do not help to address
long-standing inequalities that cannot be ameliorated without addressing substantive
equality. Therefore, while nodndigenous children attend modern schools witiable
classrooms, computersgn array of recreation equipment and wsliocked libraries,
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many Indigenous children attend schools that make the education process virtually
impossible (Globe and Mail 2011)

In addition to the Charter, the federal government adopted a&nadian HumaRights

Act and established a Canadian Human Rights Commidsimwing full well that the
Indian Act was discriminatory legislation the federal government excluded the
application of theCanadian Human Rights Atct decisions made under thiadian Act

In 2008 theCanadian Human Rights Abecame applicable to decisions under the
Indian Actand to decisions oFirst Natimm governments on reserve since June 20A1.
significant legal challengeas brought by the First Nations Child and Family Caring
Sociey of Canada and the Assembly of Firatibhsin 2012alleging the government is
consistently underfunding chiaelfare services on reserves, leading to poverty, poor
housing, substance abuse, and a vast ee@resentation of Indigenous children in state
care The Court found tha€Canadian Human Rights Tribunal had erred in its findings that
it could not compare the status of Indigenous children in federal state care with
Indigenous children under provincial state care because they were two differentorde
of government that had ultimate responsibilitfhe Court ordered a reconsideration of
the case by a newly constituted Canadian Human Rights Tril{Q@edadian Human
Rights Commission Attorney General of Canad@912)

Thelndian Acthinders rights to selfletermination as well as rights to sgfovernment

of First Nation People#\ wide range of other laws and policies at the federal, provincial
FYR GSNNRARG2NRAFE fS@Stf KAYRSN) LYRAISYy2dza
cultures, connection to their traditional territories, and governandéese include a
myriad of laws from agriculture that favours European crops and methods, mining,
forestry and oil and gas extraction laws that scar the land and chase away indigenous
fauna and tealth, education, and social Ware laws that leave Indigenous Peoples
behind. The Canadiastate wasbuilt upon a fundamental denial of the human rights of
Indigenous Peoplesand its continuing policies of colonialism and assimilation
perpetuatethis abuse (RCAP 1996; Truth and Reconciliation Commission 2012)

5.1.2 Which State Agencies have the Mandate to Develop and Implement these
Laws?

Implementation of the Charter a constitutional document,is a fundamental

responsibility of all governnmds in CanadaAny legislation or policy that operates
contrary to the Charter is null and voidn addition to the Charter, there exists
legislation at the federal, provincial and territorial levels estalitighvarious Human

Rights Boards or Commissions responsible for addressing human rights abuses.

5.1.3 What is the Extent and Effectiveness afiplementation?
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In practice the Canadian state as a whole has neglected its constitutional duties to
IndigenousPeoples (RCAP 1996juman rights boards or commissions have done little
to address issues of concern to Indigenous Peoples.

For example, in March 2011, the Canadian Human Rights Tribunal dismissed a complaint
by the First Nations Child and Family Ggr8ociety and the Assembly of First Nations
about the discrimination against Indigenous children by refusing to provide them with
the same level of family services provided to other Canadian children. The Tribunal
decided the case on procedural groundsiding that the Human Rights Act only
addresses unequal treatment by the same level of government. By virtue of the
constitutionalfact that Indigenous children are the responsibility of the federal Crown
when under state care and nendigenous children ar the responsibility of the
provincesit is not possible to compare levels of servi¢lis case has been appealed to
the Federal Court o€anada, which found the Canadian Human Rights Tribunal erred
and ordered a new hearingCénadian Human Rights Comnossy. Attorney General of
Canada

In February 2012 Noureddine Amir, ckairman of the United Nations Committee on

the Elimination of Racial DiscriminatioNE @A S SR / I y I Rl Qa4 NS LI2 NI
Indigenous Peoples stating, "This problem showtaontinue the same way as it has in

the pastX How long will this be ongoing?" (Winnipeg Free Press, 2012

6. JUDGEMENTS

2\

/'yl RFEQa €S3lft a & a (rkexe ark yeGefatizR & provihcial 2almsA OA | NEB

Provincial courts are generally the court of first instance except for issues of federal
administration which are heard by the Federal Court and the Federal Court of Appeal.
Each province or territory has an Appeals CoAgpeals from provincial, territaal or
federal courts maybe heard by the Supreme Court of Canada, the court of final appeal.
Provincial and territorial decisions apply solely within the political boundaries of the
province or territory. Decisions of the Federal and Supreme Courts ardicgiype
nationally. Each of these courts has the authority to strike down federal or provincial
legislation that infringes the constitution.

There has been a great deal of litigation involving Indigenous issues since Canadian
confederation, most ofit since the Constitution was amended in 1982 to recognize
Indigenous rights The earlier cases did not involve Indigenous Peoples as litigants,
interveners, witnesses, or friends of the coufthey were not perceived to have an
interest in the litigation,despite the fact the decisions could have profound affect on
their rights, wellbeing or ways of lifeToday, Indigenous Peoples have pursued litigation

as a mean$o establish their rights and have met with mixed results

This reviewof jurisprudencewill be divided into casethat address land rightsights to
natural resources and rights of seldetermination and sefjovernment, as well as
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treatment of Indigenous conservation and environmental governancdzinally
consideration will be given toonsutation, a procedural mechanism described by the
courts as a means to recognize and accommodiadégenousights.

6.1  General Case Law
6.1.1 Land Rights; Aboriginal Title

One of the first decisionaffecting Indigenous land righis The StCatherines Milling

and Lumber Company R ThePrivy Council of Great Britain decided the cas4887
before Canada had its own court of final appe@he of the critical issues thisase
revolved aroundvaswho ownedindigenous lands subject to treatythe federal Crown

or the provincial CrownThe Privy Council, who had no experience of Canada or
Indigenous Peoples, decided these lands belonged to the provitee the lands been
RSSYSR FSRSN}Yt flyRax (KSe& O2dzd BRI HLIYRS | &8y
under section 9(24) of the Constitutionthus possibly guaranteeing Indigenous Peoples
sufficient lands to maintain their cultural traditionsThe Council applied a strict
interpretation to these words, however, finding that they meant solélg small parcels

of land set aside for First Nation Peopl€sf reserve, Indigenous Peoples were deemed
G2 LkraasSaa 2yfeée W NARIKGI 2F 200dubidh®e Q 2 NJ U
with the provinces, the Privy Council handed thgreater opportunity to exercise their
authority to govern land, natural resources, hydro electric development, and municipal
settlements and thus tremendous capacity to undermine Indigenoushvedtlg, cultural
expression, and ways of lifdechnically, nder the Canadian Constitution, the federal
government has an obligation to protect the interests of Indigenous Peoples, including
from interference by the Provincebklowever, history has demonstrated that the federal
and provincial governments were gendyalikeminded respecting development and
neither paid much heed to the rights of Indigenous Peop{BAP 1996)The
implications of this decision have been profound for Indigenous Pedplé3ntario
where the case was centered, aadross the country.

It was almost a century latdrefore another case involving Indigenous Peo§lights to

land came to courtNot becausdndigenous Peopledid not have grievances with the
Crown Many Indigenous nations across the country kept up a stream of
correspondere with the Crown complaining about breaches of the law and their treaty
or inherent rights, and they began to develop their own political organizations to
advocate forthese rightf RCAR.996).

¢KS bAa3al QlF |lopporthrdtyprovidddRby thél B Qa NBY20Ff FTNRY
Indian Actof the prohibition against First Nation Peoples to litigate or hire legal counsel

to bring a suiffor recognition of their Aboriginal title to the their traditional territorin

Calderv. Attorney General of Canadheb A & 31 QF | NHdzSR GKIFdG GKS w2z
1763applied to themand that it requires a treaty with Indigenous Peoples prior to-hon

Indigenous Peoples using or settling on Indigenous lahlds.majorityof the Supreme
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Court of Canadaeld that theRoyalProclamation was good lalaut did not apply to the

bAa3dal Ql » A& 0 IQdzanSB&ishiNTolinbiddis not within the geographic

scope of the Proclamation at the time of its draftirfgurther, any Aboriginal interest

that might exist otherwise wasully extinguished by operation of Canadian sovereign

authority. The court split four to three on this judgment, the dissent finding ttred

Royal Proclamation did apply, and thhatdigenous Peoples continued to hold pre

existing rights of possession as arden on the title of the Crown in the absence of

explicit regulationto extinguish it Where therewas agreement in th€ourt, however,

wasthat Indigenous Peoples could hold rights to land that survived settlement by non
Indigenous peoplethus spurringt OG A2y o6& GKS / NRgy G2 | RRNBaA
land claims beyond existing treaty boundari@durley, 2001)¢ KS bA a3l Ql LJdzN.A
negotiations with Canada under the new comprehensive claims policyirarik®99

signed a comprehensivagreement with Canada respecting their rights to land and self
governmentb A A3+ QF Y IANBSYSy

The adoption of the amendments to the Constitution in 1982 provided additional
opportunities. In Delgamuukwyv. British Columbia1997,the Gitsan and Wetsuweta
Nationsclaimed Aboriginal title to 58,000 square kilometers in British Colunfdyitish

Columbia argued that the First Nations had no rights or interest in the land or at best

could only seek compensation from the Crowie court found in favour of thFirst

Nations.The court held, among other things, that Aboriginal title i¥a dzA I SY SNR 4 Q>
unique,interest in land and the link between Indigenous Peoples and their lands is an
elementofit! 6 2NAIAY It GAGES &Sy O2 YhddpursBanttai KS N 3|
the title for a variety of purposes, which need not be aspects of those aboriginal
practices, cultures and traditions which are integral to distinctive aboriginal cultures;

and second, that those protected uses must notitseconcilablewith the natureof the

INR dzLIA Q F & G I OK Defygniuukipara 11 K).FSactioh B5y0RMEe Cdnstitution

protects this rightThe Court established the test for proof of Aboriginal tiled stated,

a boriginal title arises out of prior occupation tife land by aboriginal peoples and out

of the relationship between the common law and geristing systems of aboriginal
frogXAG ONR&aGITfEAT SR |G GDeBamivki8a 1353I0tBeNBS A Iy G @
end, the court decided that the case had to back to trial, in part because of the

evidentiary burden on Indigenous Peoples and the obligation on the courts to allow
evidence based on oral historfhe Gitsan and Wetsuwetan are pursuing negotiation

with the Crown but have not concluded comprehensiagreemens (Ministry of

Aboriginal Relations and Reconciliation, undated)

Issuesregarding Aboriginal titlecontinue to be litigated in the courts. Ifsilhgot'in

Nation v. British Columhia2007, the¢ a A f KIj 230 QAY bl A2y 06NRdAK
recognitian of their Aboriginal title in th&upreme Court of British Columbést the root

of their challenge was the failure of the province to consult and accommodate their
Aboriginal title when issuing forestry licenses in their territoffaie court sat for almst

350 days of trialln the end, the court was unable to make a final decision regarding the
boundaries of the territory but did agree that the claim for Aboriginal title had been
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proven. The court held that the province does not have jurisdiction to exguish

Aboriginal title and a grant of fee simpte a third party does not extinguisht. In
FRRAGAZ2Y Y GKS O2dz2NIl KSfR GKIFIG fFyRa KStR dzyl
defined by the provincial forestry legislation and thereftine Forestry Achad no force

2NJ STFSOG 2y (TheACDUk foand Q&oyestril AcNNR (G 2 NB @

IS silent with respect to Aboriginal title and righthe Chief Forester interpreted

this silence as a direction to him to ignore any actual or claimed Abaligtle

or rights when determining the AAC [allowable annual clitle AAC is based on

the assumption that all areas contribute to the timber supply within the [forestry
02dzy R NB8 dzyiAf GKS Aada&adzS 2F ! 02WARIAYI
MMHP U X

Over the years, British Columbia has either denied the existence of Aboriginal

title and rights or established policy that Aboriginal title and rights could only be
addressed or considered at treaty negotiations. all material times, British

Cdumbia has refused to acknowledge title and rights during the process of
consultation./ 2y aSljdzsSyadfez GKS LIXSFra 2F (KS ¢a
ignored.0 ¢ AaAf KIj 23 QAY LI N mMmocO

The court cited the failure to adequately consult with and accommodaterttezests of

GKS ¢CaAftKI[20QAY NB3IF NRAY I ConRasBlyy the\N®ourthatl ( K S A NJ
praise for the consultation process as it relates to the development of provincial parks in

the region.

[T]here was good communication between T§ilB 0 QA Y LIS2LX S 6AGK 27
Ministry of Lands, Parks and Housikgre the two groups were able to reach a
O2yaSyadza 2y (KS SaidlofAaKYSyd |yR Yl yl z
gAOK2dzG LINB2dzZRAOS (2 0KS NAAR(G&AARI ARAX
people in the park arealhe joint management model of this Provincial Park has

been such a success that it has been extended to the management of Nuntzi

t NEOAYOALFE tFN] Ay GKS y2NIKSFadSNYy LJ2NIA

This decision applies gnin British Columbia, but it raises the important issue of what
the Crown can do on lands held under Aboriginal titleopitio treaty and without
consultation The¢ & A f KdgdsiorOwas appealed and the British Colombia Court of
Appeal confirmed right$o pursue traditional activities in the contested area, but did
not confirm title to the landWilliam v. British Columbj2012)

6.1.2 Land Rightg; Treaties
Only some land in Canada remains under Aboriginal title, including much of British

Columbia, the Atlantic Provincesnd parts of central OntarioQuebec and the
territories. Most of the rest of the country i:mow subject to treaty.These treaties
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include seO f f SR WK A § thasdlJighed be¥idtel afidh sBaitl after Canadian
confederation, and s f f SR WY2RSNY GNBIFIGASEQ 2N 02 YLINB
the James Bay Cree and Northern Quebec Agreermene first example, signed in 1975.

The interpretation oftreaties and the rightscontained thereinhas beena source of
friction between Indigenous Peoples atite Canadian GovernmernGenerally speaking,

the conflicts tend to revolve around a failure of the Crown to meet its commitments and
a fundamental failure of understanding between Indigenous Peoples and the Crown
about what was being given and what was being receilaist often these cases relate

to the exercise of rights, as opposed to claims for land, and so will be discussed under
the section on rights to natural resourceBhat said, as recently as January 2ah2,
George Gorden First Nation launched a sgtinst the Province of Saskhewan and

the federal government for misconduct in the process of settling treaty land
entitlements for the First NationThe land in the territory is rich in potash and oiltbu
the First Nation claims the resources are being stripped away prior to settling land
claims (First Nations Drum, 2012).

One case of particular note with respect to treatiesRy Badger 1996, where the
principles oftreaty interpretationwere first £t out by the Supreme Court o@ada.ln

this case, several Cree men from Alberta were hunting for food on private lands within
their treaty territory ¢ Treaty 8.They were charged under the provinciildlife Act

with hunting out of season and huntingittvout a license.The case focused on the
interpretation of Treaty 8, the application of tiéatural Resources Transfer Agreement,
1930, and the application of Provincial lafeaty 8 stipulates as follows,

And Her Majesty the QueeHEREBY AGRE#HB the said Indians that they shall
have right to pursue their usual vocations of hunting, trapping and fishing
throughout the tract surrendered as heretofore described, subject to such
regulations as may from time to time be made by the Governmenh®fcountry,
acting under the authority of Her Majesty, and saving and excepting such tracts as
may be required or taken up from time to time for settlement, mining, lumbering,
trading or other purposes.

The Court looked at the record of the treaty negtitas and found that the Cree
entered into the treaty on the guarantee that they would be able to hunt and fish and
earn a living as they had in the pabt.determining the impact of th&latural Resources
Transfer Agreement, 193@n the treaty, the Courset out principles of interpretation

of treaties.

First, it must be remembered that a treaty represents an exchange of solemn
promises between the Crown and the various Indian natitihis an agreement
gK2aS yI (dzZ$&ond, the Bomo@ KIBhREwnN is always at stake in its
dealing with Indian peoplelnterpretations of treaties and statutory provisions
which have an impact upon treaty or aboriginal rights must be approached in a
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manner which maintains the integrity of the Crownis alwaysassumed that the

Crown intends to fulfil its promisedNo appearance of "sharp dealing” will be
alFyOUA2YSRX¢EKANRS Fye FYOoAIdZAGASE 2NJ R2dzm
treaty or document must be resolved in favour of the Indiahscorollary to ths

principle is that any limitations which restrict the rights of Indians under treaties

Ydzald 0S YINNRgfe O2yaldNHzZSRXC2dzNI KX (GKS 2y
right has been extinguished lies upon the CroWnere must be "strict proof of the

fact of extinguishment" and evidence of a clear and plain intention on the part of

the government to extinguish treaty rights [citations deletg@adger 1996, para.

41).

The court further held that

Treaties and statutes relating to Indians should lixerally construed and any
uncertainties, ambiguities or doubtful expressions should be resolved in favour of
the Indians.In addition, when considering a treaty, a court must take into account
the context in which the treaties were negotiated, concludewl committed to
writing. The treaties, as written documents, recorded an agreement that had
already been reached orally and they did not always record the full extent of the
oral agreementBadger 1996, para 52).

TheNatural Resources Transfégreement, 1930was found tchave modifiedthe rights

of the treaty people to hunt and fisiwWhile previously the Indigenous Peoples had the
right to hunt for any purpose, it was now limited to hunting for food oMgte that the
Court had no problem wit this urlateral amendment to the terms of the treaty
negotiated between the province and the federal government without the involvement
of the other treaty parties; the Indigenous People3wo of the men were found guilty.
One because he was huntingyaarter of a mile from a farm house, the second because
he was hunting on agricultural land, albeit in winter after the crop had been cleared, the
land was psted no trespassing, and neaome run down barnsThis wadound to be
GOAaAOE ST AY B2 VLB IISANDE SheuigcSmanlwaséntback (o trish
to determine if there were any other impediment to his right to hunt imposed by
government regulation.

6.1.3 Land Rightg; Fiduciary Duty

In Guerin v. Rhe court was asked to consider the fiduciary duty owed to Indigenous

Peoples with respect to their land$his case revolved around a lease of land from the
Musqueam First Nation ta third partyfor the purpose of establishing a golf course in

downtown Vancouver. The Court held that there was a fiduciary relationship between

GKS / NRgy YR GKS CANBGO blFiAz2y>s aNR2GSR Ay
G A GAn $digenous nation may only surrender land to the Crown and cannot transfer

any inteestin land including a lease, to a third partlence, the Crown must intercede

to accommodate the transferThe Crown holds a duty to act on behalf of Indigenous
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Peoples via-viz third parties, and has an obligation to exercise its discretion in a
manrer that reflects its fiduciary dutyThe Court found that the Crown had breached
this duty. The First Nation expected to receive a fair return on its land, but the Crown
ignored the instructions of the First Nation and negotiated less than favourablensetur

XGKS / NRgysT Ay Yeé @AS6r gla y20i SYLRgSNE
ignore the oral terms which the Band understood would be embodied in the
lease. The oral representations form the backdrop against which the Crown's
conduct in discharging its fiduciappligation must be measured. They inform
and confine the field of discretion within which the Crown was free to act. After
the Crown's agents had induced the Band to surrender its land on the
understanding that the land would be leased on certain termhsywould be
unconscionable to permit the Crown simply to ignore those terms. When the
promised lease proved impossible to obtain, the Crown, instead of proceeding to
lease the land on different, unfavourable terms, should have returned to the
Band to explai what had occurred and seek the Band's counsel on how to
proceed. The existence of such unconscionability is the key to a conclusion that
the Crown breached its fiduciary duty. Equity will not countenance
unconscionable behaviour in a fiduciary, whoseydist that of utmost loyalty to

his principal. Guerinpgs 388389)

There are many instances where the Crown has not met its fiduciary obligait®duty

2T Wdziyz2ad tz2elfdeQ 199.InpdrRtishiayb2 da@sult oftBeLt S& 6 v
inherent conflict of interest that exists between the sovereignty of the Crown and its

fiduciary obligations to Indigenous Peoples.

6.1.4 Rights to Natural Resources

The rights of Indigenous Peoplés exercise their traditional ways of life, such as
hunting, fishing, or harvesing timber, have been the subject of much litigation in
Canada, too many cases to consider in detail hBedow are a number of key decisions
that relate to limits on these activities includimgnservation andctivities in protected
areas. A number of these cases were important for additional reasons, which will be
highlightedas well.

Rv Sparror Mmpdpn ¢Fa GKS {dzLINBYS [/ 2dzNI 2 Fthe/ | y I F
application ofsection 35 (1) of th€onstitution Act1982 It established a foupart framework

F2NJ LINPGAY3I |y GaSEAAGAY 3T | 62 NR)Addyhe justiffddtichK ( = é
required of the Crown to infringe those rightsf critical importance was the recognition by the

Court that Aboriginal riglst take priority, except in cases of conservatrd that consultation

is generally required to prove the Crown is justified in limiting Indigenous rights

Mr. Sparrow, a Musquearfrom Vancouver British Columbia, was charged under the British
Columbia provincial fisheries legislation for fishing with a drift net longer than that permitted
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by the terms of its Indian foeflshing license. He did not contest this charge but instead pl

he had committed no offence by virtue of the fact that he was exercising an existing Aboriginal
right, and accordingly, the provincial regulatory provision could not apply to Tim@.provinces

have authority to regulate the fishery according to the deal Fisheries ActThe Court was
GKSNBT2NBE NBIdZANBR (2 RSOGSNX¥AYS 4gKSGKSNI (KS
under section 91(12) of the Constitution Act 1867, was now limited by s 35 (1). The specific
guestion was whether the net length striction within the Musqueam food fishing license,
issued pursuant to the British Columbian fishing regulations, was inconsistent with s Bb€1).
Supreme Court explored the effect of granting constitutional protection to Aboriginal and
treaty rights.

Ly AYGSNIINBGAY3a GKS YSIyAy3a 2F aSEAaGAY3T | 62
1 Rights to which s 35 (1) applies are those that were in existence whe@dhstitution
Act, 1982came into effect;
1 An existing right cannot be read so as to incorporate the speaiéioner in which it
was regulated before 1982; and
1 The phrase must be interpreted flexibly, so as to permit the evolution of such rights
over time.

The SCC set out a fopart test to determine:
1. If there was proof a right existed;
2. Whether the right hadeen explicitly extinguished,;
3. Has there been a prima facie infringement of the Indigenous right; and
4. Whether the Crown could justify infringement of the right.

In the first part of the test the onus is on the Indigenous person to establish an Aboriginal or
treaty right. The Aboriginal right alleged was said to be one exercised by the Musqueam from
time immemorial and before European settlement. The Court accepted expert evidence that
emphasized both the role of salmon in the system of beliefs of the Sadieple, and the
attitude of caution and respect towards salmon that resulted in their effective conservation.
Further, that the Musqueam had lived in the area as an organized society long before the
coming of European settlers and that the taking of salm@s an integral part of their lives

and remains so to this dayjhe Court found there was evidence of sufficient continuity of the
right.

In the second part of the test, the burden shifts to the Crown to establish extinguishment of

the right. This steprequires the Crown to establish extinguishment on a clear and plain
standard. That is, that the legislation in question must betray a clear and plain intention to
extinguish the right$parrowp. 26).¢ KS / NR gy YIAyal AySR (KS adz
to fish had been extinguished by regulations under Eigheries ActThe Court examined the

history of the regulation of fisheries in British Columbia and noted that the rghEirst

Nationsto fish had become increasingly regulated. However, it found tiw fact of the right
KFE@Ay3 6SSy aO2yiaNBRffSR Ay 3INBIFG RSOGFAE o0&
Further, it found no clear and plain intention to extinguish the Aboriginal right to fish within
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the Fisheries Acor its accompanying regations. As such the Crown failed to discharge its
burden of proof, confirming that the Musqueam have an existing aboriginal right to fish in the
area where Mr. Sparrow was charged.

The Court noted that the effect of granting constitutional protectionAtiooriginal and treaty
rights through the operation of sectidsb (1) of theConstitution Act, 1982vas to:
1 Provide a solid constitutional base upon which subsequent negotiations can occur;
1 Afford Aboriginal people constitutional protection against Praiahlegislative power;
and
1 Give to individuals the ability to question sovereign claims, and to the courts,
jurisdiction to determine these disputes between individuals and the State, and to
strike down offending legislation as inapplicable to Aborigieadple (Sparrowp. 33).

¢CKS /2dz2NIIi AYGSNIINBGSR (KS g2NRa aNBO23yAil SR
other things:

1 Rights that are recognized and affirmed are not abso{Sgarrowp. 36);

1 Laws or regulations affecting aboriginal rights am automatically of no force and
effect by the operation of s §2) of the Constitution Agt1982 thatthe Constitution is
0KS &dzZLINBYS ¢ 2F GKS I yRX aGFlyR lyeée ¢€I
the Constitution is, to the extent of the ilcy a A a G Sy 0e sz 2F y2 T2 ND
such legislation will nonetheless be valid if it meets the test for justifying an
interference with a right recognized and affirmed by s 35 (1);
Regulation affecting aboriginal rights must be enacted accordimgvialid objective;
Giving aboriginal rights constitutional status gives them a priority over commercial or
recreational fishing by neindigenous people, but after conservation purposes
(Sparrowp. 37).

= =

The third step shifts the burden back to the claimda establish that the legislation in
guestion has the effect of interfering with an existing aboriginal right. This requires examining
the characteristics of the right at stake. There are two principles that guide this an&lysts.

the Courts must becareful to avoid the application of traditional common law concepts of
property to Aboriginal rights, which aui generisSecond, it is crucial to be sensitive to the
Aboriginal perspective on the meaning of the rights at stdBetermining whether figing

rights have been interfered with such as to constitute a prima facie infringement of s 35 (1)
requires asking first, is the limitation unreasonable? Second, does the regulation impose
undue hardship? Finally, does the regulation deny to the holdetheofight, their preferred
means of exercising that right?

The fourth and final element of the framework addresses the question of what constitutes
legitimate regulation of a constitutional aboriginal righti A &4 GKS / N2 gy Qa 0 dz
justification for regulation of the right. Within this inquiry two questions must be answered.

First, is there a valid legislative objective? This sees the Court inquiring into whether

t I NIAFYSy(iQa 202S0OGAGS Ay | dzi k8 mdaldigyfisheri@sk S 5
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is valid. The Court noted for example, that an objective aimed at preserving s 35 (1) rights by
conserving and managing a natural resource, is valid. Second, if a valid legislative objective is
found, the Court must consider whethére honour of the Crown, which is always at stake in
dealings with Aboriginal peoples, has been upheld, particularly in light of the special trust
relationship and the responsibility of the government-aiziz aboriginal peoplesn applying

this test, thre Court acknowledges that the constitutional recognition and affirmation of
aboriginal rights may yield conflict with the interests of others given the limited nature of the
resource, but as a constitutional righgriority must be given to the exercise tife Indigenous

right after valid conservation measures have been implemented.

Wildflowers © Sandra Lucas

134 LI NI 2F GKAa alylfteara 2F 2dzZaGAFTFAOFGAZYE
there been as little infringement as possibleoirder to effect the desired result; in a situation

of expropriation, is fair compensation is available; and has the aboriginal group in question
has been consulted with respect to the conservation measures being implemeAtede will

see, the requiremenfor consultation sent a spark through Indigenayu€anadian relations,
resulting in new federal policy, new processes for engagement between the parties, and
further litigation.

The Court ordered a r&gial so as to enable findings of fact according he tests it had set
out. This was never heard.

50



Three cases, R W.T.C. Smokehouse Lt&R. v. Gladstoneand R. v. Van der Peet

collectively referred to as th¥an der Peetrilogy, decided in 1996, all revolved around

whether there exists annherent Aboriginal right to sell fishin these decisions, the

Supreme Court of Canada described a test for determining what constitutes an
Aboriginal right that would be protected under section 35 of the Constitutiorshort,

the Court found that theright must6 San @lement of a practice, custom or tradition
AYGSaANIE (2 GKS RAAGAYOUADS OdAf VaeNdBpe& T (G KS |
1996 para. 46)The court held in all three cases that the accused had no right to fish for
commercial purposeand no right to sell, barter, or trade fish, because the majority found

on the facts that these had not been part of the traditions of these comities. The

dissent decisions, particularly those of Justice McLacpimvide some insight with the

problemswith these decisiondn each case, McLachlin characterized the Aboriginal right

as an historic use of the resour&he found on the facts that trade and barter of fish was a

common practice among each of the Indigenous Peoples affected by the decislidinah

commercial sale of fish or sale, barter or trading of fish on aamnmercial basis were

merely modern extensions of those practicés. particular was the concern that the
WLINA2NARGe AYyGSNBaGQ 27T SpapiRwas Sofv gded to &2 LI S&a R
interest that does not conflict with neidigenous use; that the interests of the majority
non-Indigenous people were being allowed to trump minority Indigenous rigsmigan der

Peetshe wrote that the majority decision was, among otherthia = G AY RS GSNXAY | y (
dzf GAYIl GSt & Y2 NB Vanket Feét 290 pata. 362K ¢r yoncers Haks faken o6

up by the judge it & A f Kwhé&dihe dtafes,

The result [ofGladstoneand Van der Pegtis that the interests of the broader
Canadiancommunity, as opposed to the constitutionally entrenched rights of
Aboriginal peoples, are to be foremost in the consideration of the Courthat

type of analysis, reconciliation does not focus on the historical injustices suffered
by Aboriginal peopledt is reconciliation on terms imposed by the needs of the
colonizefemphasis in the originalf(a A f K200Z, jpdak1$50).

McLachlin also made notable remarks regagdirconciliation in her dissent. marally

and politically defensible conceptionf @boriginal rights will incorporate both legal
LISNALISOGA@®SaQ 2F (GKS Wig2 glLaidte RAZAAYALIL N
Odzt G dzafiRiér £eer996 para 310)The Courts could assist with defining the rights,

but it is up to the parties tmegotiate how those rights will be accommodated.

Another fishing case, this time on the east coast of Canada, generated a violent
response by notindigenous Peoples and the highly unusual situation of the Supreme

[ 2dzNI 2F /I yI Rl  Adf dsddegsian.Inl R. viNDaishaN@gpJayal G A 2 y Q
arAQlYll 61&a I00dzASR 2F FAAKAYy JandINg&Bt a 2 dzi
without a licenseThe accused argued that treaty rights allowed this activitye Court

KStR Ay GKA& OFrasS GKS GNBIFGe OfSINIeée Fyiaroal
The court concluded that this allowed them rght to trade for sustenance or a
WY2RSNI (S Fbllawing tha kerasd @ dhis decision, nordigenows fishers

51



FNRBY DbSg . NHzyasgAOlz Fftaz Ay aiQl VYl | 0 S NN (i
Indigenous Peoples could fish out of season thus potentially threatening the lobster

stock and undermining their commercial interest§hey destroyed thousands of

aAli f20a0GSNJ GNIX LA FyR RFEYF3ISR wmeeBS aiQf
months later, the Court responded to a request for ahesmring and a stay of its
RSOAaA2y ONRdAK(H o0& GKS 2S3a0G b 2-Wdigen6usda KSNY Sy
fishers (R. v. Marshall 1999b) While the court dismissed the application, it took the

opportunity to clarify its earlier decisioithis is unprecedented in Canada jurisprudence.

The court wrote that licensing restrictions and closed seasons could be imposed on
IndigenousPeoples provided they were justified infringements of their rigi&so of

note, these decisions recognized that the treaties in the eastern maritime provinces did

not relate to land, but were instead peace agreemems.such, although this was not
specFAOFffe tAGAIFIISR Ay (GKS&S OlFraSasx G4KS aiQ
of this region continue to hold Aboriginal title to the landsis has spurred negotiations

betweend K S knad c2Nova Scotia, the Province of Nova Saoidhfederal Crows of

aa A Q1 &Novlja Scotigg Canada Framework Agreemesmd Terms of Reference for a

a A Q1 -MdvdjScotiaCanada Consultation ProcdgsAND, 2016).

Ina number of cases includirgv. SparronR. v. GladstondR. v. NikalKruger and al. v.
TheQueenandR v.Marshall the Supreme Court hasonfirmed that protection of the

land is integral to the retention of Indigenous culturéBhey have stipulated that
conservation is an interest that stands prior to the rights of Indigenous Pedpete

this maybe laudable, there is concern among a number of legal commentators that the
ethic of conservation is being used to defeat Indigenous rigltsapeskie 1992,
Goldenburg 200

Goldenburg, a legal scholar identifies four ways in which the courts have
conservation to denyndigenous rights.

First, the courts have provided little guidance on the point at wh
conservation concerns override Indigenous rights. Without such clarifica
GKS @FfdzS 2F WO2yaSNBIGA2yQ | &
called into question. Is it enogfor the government to suggest there mig
be a conservation problem to justify infringement, or must there be act
proof of a causal connection between conservation objectives and
exercise of an Aboriginal right? Second, where the courts have edv
concerns about conservation, they have facilitated economic gain at
expense of First Nation interests, enhanced the rights of {imaligenous
people], and restricted Indigenous access to a resource. Third, argu
about environmental conservatiomre being used to justify racism a
paternalism. Fourth, Indigenous peoples are incapable of environmg
management (cited from Wilson 2007, p.-78).
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It is proposed here thathte question is not so much whether lands aredources need

to be conserved, rather who is to be involved in making that determinattamannot be

the Canadian government alone, but instead must be an issue for consultation,
accommodation and reconciliation.

In R.v. Siouj four Wendatwere chaged with cutting trees, making a fire and cangpin

a Quebec provincial park, contrary to provincial regulatibhey relied on the 1760

GNBIFGe o0SGeSSy GKS . NRAOGAAK FyR GKS 2SyRFEG |
Religion, their Customs, and LibegtyF (G NJ RA Yy 3 ¢Siol)KhelCkus foong 3t A 8 KQ
the agreement to be a treaty for use of the territory, despite the fact it did not specify

the territorial boundaries of this righ#As per section 88 of thimdian Act the provinces
have no authorityl 2 RSy & LYRAISy2dza tS2L) SaQ OGKSANI &GN
for the province to deny access to the parklands for the express purpose of exercising

treaty rights.In addition, the court found that the exercise of these rights did not run

counter to the purpose to which the Crown was putting the lapd park.

R. v. Sundownl999,addressed a similar situatioin this case, John Sundown, a Cree

from Treaty 6 territory in Saskatchewan, was charged by the province for constructing a
cabin in aprovincial park, contrary to provincial legislaticBundown had constructed

the cabin for the purpose of facilitating his hunting trips in the panleaty 6 permits

G§KS O2yGAydzSR SESNDA&AS 2F NRAIKGaA G2 Kdzyd +y
dzLJ F2 NJ a S i G 4n8igesoysiiFRoplésthe fgdedl government unilaterally
amendedTreaty 6 when it transferred natural resources to Saskatchewan under the
Natural Resources Transfer Agreemesrider the provisions of the provincial legislation,
Indigenous Peoples were permitted to exercise their treaty rights to hunt in the park.
TheSupreme Court of Canada found that the construction of the cabinoMds$S I a 2 y | 6 f &
AYOARSYGIT (2 Th&@Boviltd mh& bo righ® theetmé (it réstrict the
construction and use of the cabin by members of the First Nation

6.1.5 Rights to SeHletermination and SeHyovernment

The right to seldeterminationby Indigenous Peopldsas never beeithe central issue
of litigation in the Canadian courtdt was an issue in theReference re Secession of
Quebe¢1998.The Court found,

Quebec could not, despite a clear referendum result, purport to invoke a right of
selfdetermination to dictate the terms of a proposed secession to the other
parties to the fe@ration. The democratic vote, by however strong a majority,
would have no legal effect on its own and could not push aside the principles of
federalism and the rule of law, the rights of individuals and minorities, or the
operation of democracy in the otheprovinces or in Canada as a whole.
Democratic rights under the Constitution cannot be divorced from constitutional
obligations. Nor, however, can the reverse proposition be accepted: the
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continued existence and operation of the Canadian constitutiondkoicould

not be indifferent to a clear expression of a clear majority of Quebecers that they
no longer wish to remain in Canadd@he other provinces and the federal
government would have no basis to deny the right of the government of Quebec
to pursue seession should a clear majority of the people of Quebec choose that
goal, so long as in doing so, Quebec respects the rights of otfdrs.
negotiations that followed such a vote would address the potential act of
secession as well as its possible termsusthon fact secession proceedhere
would be no conclusions predetermined by law on any isBlggotiations would
need to address the interests of the other provinces, the federal government
and Quebec and indeed the rights of all Canadians both withoh @utside
Quebec, and specifically the rights of minoritidReference re Secession of
Quebeg¢headnotes).

The determination of citizenship as a member of an Indigenous nation, as a related
element of sekdetermination, has been litigatetiowever As desribed above, the
Inuit have the right to determine their own citizenship under comprehensive
agreementsas do some First Nations and one Métis commurhitgiians are defined by

the federal government under the provisions of thglian Act This has beefitigated in
Canada and internationally in tidclvorandLovelacealecisions respectively.

Sandra Lovelace. Canadawas heard by the United Nations Human Rights Committee
in 1981.Ms. Lovelace filed suit after being deembyg Canada to b&o longerstatus
Indian, because she had married a Aadigenous manAt the time theIndian Act
discriminated on the basis of self.a status Indian woman married a némdigenous
man, she and her children lostatus rights includingccess to federal programsrf
Indigenous people in education and housing, the right to live on a reseme,
traditional hunting and fishing right€onversely, if a First Natiomsan married a non
Indigenous woman, sheias deemed to be status Indiaand digible to receive these
rights, as were her children, at least until the age of Pl result of these provisions
hasbeen to split familieover the yearsThe UN Human Rights Committee found that
the provisions were violations of thénternational Convention on Civil arfblitical
Rights,to which Canada hadleen a member sinc&976. Thelndian Actwas amended
to some degredan 1985 to address thidt established a system to reinstate status to
women who had lost status sinamarrying a norindigenous manBut, children of
mixed blood could not pass otheir status unlesgheir children resulted froma union
with someone elsevho held Indian status, the 0 f f SR aaSO02 y2RF FESY SNI & A
Mclvorv. Canada (Registrar, Indian and Northern Affai¥)09, the British Columbia
Court of Appeal found that thee amendments tdndian Actalsoviolated the Canadian
Charter of Rights and Freedonos the basis of seX’he consequences of the offending
legislation are complex, but the Court found thabmen and their children who had
lost status under the prd985 amendment and reinstated were in a different situation
following the 1985 amendments than were méerhe Court struck down the offending
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provision giving the federal government one year to make amendmént2011, the
federalgovernment passed@heGenderEquity in Indian &gistration Act

Citizenship in the Métis nation was testedRav. Powley,2003. Steve Powley and his
son shot a bull moose and transported it to their home. Lacking a valid outdoor card
issued by the Onta Ministry of Natural Resources authorizing such action under the
provincial regulations, Powley was promptly charged with unlawfully hunting moose
and knowingly possessing game hunted in contravention of Provincial legislation.
Powley did not defend theharges but argued that as Métis, he and his son enjoyed an
aboriginal right to hunt food in the in the Sault Ste Marie area ttte# Ontario
Government could not infringe without proper justification. The Supreme Court of
Canada was required to determinehether members of the Métis community in and
around Sault Ste Marie, Ontairo enjoy a constitutionally protected right to hunt for food
under s 35 of theConstitution Act1982, and within this inquiry, whether provisions of
the provincial regulations whic prohibit hunting moose without a license,
unconstitutionally infringe such an aboriginal right.

In the course of this the Court had to determine whether Powley and his son were Métis.

To answer this question, the Court took tilan der Peeintegrality test for establishing

Aboriginal rights as a template, and modified it to account for the important differences

between Indian and Métis claims, so as to appreciate the distinct history and post

contact ethnegenesis of the Métis people. To encapsuldte tistinctness of the Métis

people from the Indians and Inuit also protected by s 35 (1)),Gbart identified the

Métis asdistinctive peoples who, in addition to their mixed ancestry, developed their

own customs, way of life and recognizable group tdgnseparate from their Indian or

Inuit or European forbears. Moreover, thétg K ¢ RA&(GAy3Idzi aKSa GKS a
everyone else, is that they associate themselves with a culture that is distinctly Métis

(Powley, para. 23¢ ¢ KS 02 vy & dificantisatur ¢flthe KMélis isithel special

status as peoples that emerged between first contact and the effective imposition of
European controlt KS / 2dzNIi F OOSLIISR GKS GNRFE 2dzRISQa
Métis community emerged in th&Jpper Great Lakes region in the mid™Zentury and

peaked around 1850. The Court observed that in addition to demographic evidence,

proof of shared customs, traditions and collective identity is required to demonstrate

the existence of aMétis communitythat can support a claim to site specific aboriginal

rights. Further, the existence of an identifiabMétis community must be demonstrated

with some degree ofontinuity and stabilityn order to support a sitespecific Aboriginal

rights claim.

Aboriginal rights are communal rights. They mustdreunded inthe existence of a

historic and present community, and thayay only be exercised by virtue ah
AYRADGARIzZE f Qa |yOSaidNrffte oF aSR TWeSGoorS NA KA LJ
accepted expertevidence of the continued existence ofMétis community in and

FNRdzy R {lFdzZA G {(0S alNASTZT RSaLAGS GKS RAALX O
in the aftermath of the 1850 treatiesihe advent of European control over this area

interfered with, but dd not eliminate, the Sault Ste Marlétis community and its

'daty
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traditional practices. They continued to live in the region and gain their livelihood from
the resources of the land and waters.

The Court looks to three broad factors as indiciaVidtis identity for the purpose of
claimingMétis rights under s 35specifically
1 <elf identificationas a Métis;
1 Ancestral connection to a historMétis community;and
1 Acceptance by the modern community, whose continuity with the historic
community provides theelgal foundation of the right being claimed.

To accommodate the unique status of tiMétis as an aboriginal people with post
contact origins, the Court adapted the peentact approach ivan der Peetto a post
contact but precontrol test that identifiesthe time when Europeans effectively
established political and legal control in a particular area. This focuses on the period
after a particulatMétis community arose and before it came under the effective control
of European laws and customs. As long asphactice grounding the right is distinctive
and integral to thepre-control Métis community, it satisfies this prong of the te§he
Court found that hunting for food was an important feature of the Sault Ste Marie
community, and the practice has beeantinuous to the present.

¢CKS [/ 2dzNIi F2dzyR AYFNARYISYSyld 2F GKS Fo2NARIAy
failure to recognize anyétis right to hunt for food or any special access rights to

natural resources for thdlétis whatsoever, coupled ith the consequent application of

the challenged provisions to the PowleyBhe Ontario government advanced the

justification that the regulations were required for conservation purposes. The Court

rejected this justification owing to the lack of evident® substantiate a need to
O2yaSNIBBS (GKS Y22aS8S LRLWzZIFIGA2yd LG 02y Of dzRSR
NAIKG (2 Kdzyd F2N PevlchpfradBp dzZf R y20 06S 2dzadATA

Canada has acknowledged a limited right of -gelfernment of Indigenous Peoples
under the Inherent Rights Policy described earl®elfgovernment agreements have
been concluded with all Inuit, some Métis, and some First Nation Pedpd@scases on

this particular issue have come before the coulitao are worthy of note.

In R.v. Pamejeworthe Supreme Court of Canada considered whether the accused held

a right to sefgovernment that includes a right to regulate gambling, specifically bingo

games, on reservelhe accused argued they held a right to gglfernment that was

not extinguished by provincial legislation regulating high stakes gamblihg. court

relied onVan der Peetegarding the definition of Indigenous rights, specifically it must

0S WIy StSYSyd 2F I LINY OGAOS:E Odzadiattie 2 NJ ( NI F
Fo2NRIAY Il £ 3N dzlhe Oduit fouyid tiflaBtheie Kv&s ndldvidede Qfdn

historic practice of gambling or regulation of gambling by the Anishnabek Nation of

which the accused were members.therefore did not have to consider wheth¢hey
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held a right to seljovernment, but would apply the same test to make this
determination.

In 2000, inCampbell, et alr. The Attorney General of British Columbia, the Attorney
DSYSNIt 2F /Iyl Rl thrgRmemderS of tha Zedidia® Assemblyii A 2 y

of the Province of British Columbia challenged the constitutionality oftilea 3 I QI CA Yy I
Agreement¢ KS@ | NHdzSR GKFG AG 3INIFYGSR 2dzZNA&ARAOGA
had been exhaustively divided between the provinces and federaém@ment as per

section 91 and 92 of the Constitutiom the course of examining the claim, the British

Columbia Supreme Court considered whether section 35 of the Constitution protected

the right to seligovernmentL i F2dzy R G KI (0 ‘Wb selfgovermniedt, of f A YA { S
a limited degree of legislative authority, had remained with aboriginal peoples after the

assertion of sovereignty and after Confederati@a(pbelpara. 86).The court stated

GKFG GKS aNRIKG G2 | dnelidg@theyfight for thd dofrgunit Ay A G &
to make decisions as to the use of the land and therefore the right to have a political

structure for makingl K2 & S R S O koastitatignally guardnteed by Section 35
(Campbelpara. 13D ®#&K S b A a 3 te€ent, Bricghtpiehenside sedovernment

and land claim treaty, was therefore constitutionally valithis case only went as far as

the British Columbia Supreme Court and therefore is only legally applicable in British
Columbia, but is generaltyonsidered to be good law for the rest of the country.

It is interesting to note that Mr. Campbell went on to become Premier of the Province of
British ColumbiaHe negotiated d&New Relationshiplocument with the BC Indian Chiefs

| KASTaQ [/ 2 dagtNatioris Chiefs,Sand. the Fi@st Nations Summit in 2005.
Among other things, it commits toreew governmertto-government relationship based

on respect, recognition and accommodation of aboriginal title and rigi@sir shared
vision includes respect favur respective laws and responsibilities. Through this new
relationship, we commit to reconciliation of Aboriginal and Crown titles and jurisdi€tions
(British Columbia2005).

6.1.6 Duty to Consult

The duty to consult has emerged as a legal tool thatynbe employed to seek
protection of Indigenous rights to culture, ways of life, and protection of land.

The notion arose in th&parrowdecision discussed above when the court identified the

means to test the constitutionality of a provision affecting Indigenous rigftts. fourth

limb of the test is the requirement to justify the infringement as to as small a degree as
possible.The Supgme Court of Canada indicated that a consideration relevant to this
AYIdZANE A& GKSGKSNI aO0KS T02NARIAYLFE 3ANRAZI Ay
G2X0KS YSI ada2NBa oSpargnat pA M19j.CeganyukvEdhirmed

and expanded on the duttyp consult in the context of a claim for Aboriginal title to land

or resourcesThe court suggested that duty varied with the circumstances
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