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An urgent global issue & missed opportunity

Throughout the inhabited world, indigenous peo-
ples and local communities have long governed,
managed, used and conserved their teritories,
areas and natural resources. They have done so
using indigenous and local knowledge, skills, prac-
tices and institutions, which oftfen have enormous
importance for the conservation of biodiversity on
both land and sea.! Accordingly, many of their
teritories and areas are among the richest and
best conserved ecosystems on the planet? and
many have been declared as protected areacs.
As aresult, alarge number of protected areas
worldwide overlap with “teritories and areas con-
served by indigenous peoples and local commu-
nities” (abbreviated here as ICCAs).3

In many parts of the world, this overlap has been,
and continues to be, a cause of disesmpower-
ment and suffering for indigenous peoples and
local communities. A vast number of exclusionary
protected areas have displaced resident and
custodian communities to create uninhabited
“wilderness” preserves. This ignores and denies the
conservation significance of their territories and
areas conserved over generations, violates inter-
nationally affirmed rights, criminalises longstanding
livelihoods, causes loss of identity and culture,
and generates impoverishment and social pro-
blems and conflicts. Such injustices persist in the
protected areas of a number of countries despite
the adoption of international law and policies
that affirm rights and rights-based approaches

to protected areas and value the knowledge,
institutions, and practices of indigenous peoples
and local communities — also known as the “new
profected area paradigm” .4 The overlap of pro-
tected areas and the territories, lands and waters
of indigenous peoples and local communities,
including their ICCAs, thus remains a major global
conservation and social justice issue.’

ciliation & social justice

Lack of understanding, appreciation and appro-
priate recognition and respect for ICCAS is a wi-
despread problem. It is particularly acute for ICCAs
that are overlapped by protected areas without
the consent of their indigenous and community
stewards and without ensuring their governance,
management and access and use rights. Failing o
recognise and respect overlapped ICCAs —and
thereby failing fo uphold rights and to value indi-
genous peoples’ and local communities’ knowle-
dge, skills, practices, institutions and walys of life —

a missed opportunity for conservation, including
achieving protected area goals and creating sys-
tems of effective and equitable protected areas.
Itis also a significant missed opportunity to redress
past and ongoing injustices, build new relationships
and promote social reconciliation.

Policies recently adopted by the International
Union for Conservation of Nature (IUCN) aim to
address these injustices and missed opportunities
by seeking appropriate recognition and respect
of ICCAs overlapped by protected areas.t There
are mulfiple avenues through which this can be
achieved. Much can be learned from the expe-
rience of diverse countries that have instituted
progressive reforms and commitments even be-
fore the adoption of these IUCN policies.

This Policy Brief explores the issues of ICCAs

and overlapping protected areas, discusses

key approaches for appropriately recognising,
respecting and supporting overlapped ICCAs,
and offers recommendations. It is based on an
in-depth report to the ICCA Consortium, Recog-
nising and Respecting ICCAs Overlapped by
Protected Areas, which presents information and
analysis from a three-and-a-half year process of
consultation and discussion within the ICCA Con-
sortium and at international meetings of the IUCN
and Convention on Biological Diversity (CBD).

Understaadiag.Siappreciating ICCAs

ICCA is an abbreviation for “teritories and areas
conserved by indigenous peoples and local
communities” (as first used by IUCN) and for “in-
digenous and community conserved termitories
and areas”(as used most recently by the CBD in
several decisions).® IUCN and Parties to the CBD
have used this term since the early 2000s fo stress
the global contributions of ICCAs to the conser-
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vation of biological and cultural diversity and the
sustainable use of natural resources.

IUCN has also defined ICCAs as “natural and
modified ecosystems, including significant biodi-
versity, ecological services and cultural values,
voluntarily conserved by indigenous and local
communities through customary laws or other
effective means.””



The ICCA Consortium identifies three key
characteristics of ICCAs:

» An indigenous people or local community
possesses a close and profound relation
with a site (territory, area or habitat);

» The people or community is the major
player in decision-making related to the
site and has de facto and/or de jure
the capacity fo develop and enforce
regulations; and

» The people’s or community’s decisions
and efforts lead fo the conservation of biodi-
versity, ecological functions and associated
cultural values, regardless of original or primary
motivations.

Both IUCN and the CBD recognise and use the
term ICCAs in two senses: as a type of protected
area governance (governance by indigenous
peoples and local communities) and as an um-
brella term for diverse collective practices and
institutions through which indigenous peoples
and local communities contribute to conserva-
tion.!° As a type of protected area governance,
IUCN and CBD Parties urge the inclusion of IC-
CAs in national protected area systems when
their custodians so wish.!!

The Sharwa (Sherpa) village of Khumjung and part of the
Khumjung-Khunde villages' protected community forest

Myriad types of ICCAs exist, with diverse indig-
enous and local names for the collective insti-
tutions governing specific areas and natural
resource use. They range in size from areas small-
er than a single hectare to entire teritories that
encompass thousands of square kilometres, and
have varied governance arrangements, godals,
regulations and practices. They include collec-
tively governed tferritories and areas, cultural

ICCA within Sagarmatha (Mt. €verest) National Park and
World Heritage Site, Nepal. Courtesy Stan Stevens.

sites, sacred places, refuge areas for particular
species and sustainably used commons such as
community forests, rangelands, franshumance
routes and locally managed marine areas.

Some of these diverse ICCAs have been rec-
ognised as equivalent to protected areas and
included in national systems in countries such as
Australia and Namibia.'? Many more meet inter-
national protected area criteria but have not
yet been recognised as such nationally.”® Others
that do not meet such criteria or whose custodi-
ans do not wish them to be recognised as pro-
tected areas may often be excellent examples
of “conserved areas” — also referred to as “other
effective area-based conservation measures”
in Aichi Target 11 of the CBD'’s Strategic Plan for
Biodiversity 2011-2020. Such areas have conser-
vation as an outcome but are not necessarily
dedicated and managed for long-term conser-
vation."* ICCAs overlapped by government-de-
clared or private protected areas may thus be
eligible for recognition as protected areas or as
conserved areas (“other effective area-based
conservation measures”).!®

ICCAs overlapped by protected areas:

diverse situations, contexts, &

begefits of mutual recognition

While there is not yet comprehensive global do-
cumentation, preliminary analyses indicate that
many protected areas overlap with the fraditio-
nal territories and areas of indigenous peoples
and local communities. In countries as diverse

as India, Nepal, the Philippines, Iran, Colombia,
Bolivia, Canada, Australia, and the USA, such
overlaps appear particularly extensive and can
involve most or all of the national protected area
system.'s Globally, it may even be the case that
most of the existing protected areas overlap with

tential
respect

the traditional territories and areas of indigenous
peoples and local communities.

One of the main consequences of such
overlaps is that they superimpose protected
area governance and management systems
upon ICCAs that possess their own such systems.
This has profound consequences for both
conservation and the wellbeing and cultures of
the concerned peoples and communities."”
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Protected Area/
ICCA Overlap

ICCA

Protected Area

Figure 1. Diverse configurations of ICCA and protected area overlaps.
Courtesy Piper R. Gaubatz.

Overlaps have diverse geographies, including
(the numbers below cormrespond with those in
Figure 1):

1. One or several protected area(s) overlapping

Such diverse geographies differ in the degree
of overlap, the extent to which the protected
areas and ICCAs buffer one another and the
level of conservation connectivity provided by
ICCAs beyond the overlapped area. Overlaps
also vary significantly in socio-political contexts,
including (among others): degree of recognition
and security of customary collective tenure and
other rights; degree of understanding and ack-
nowledgment of ICCAs’ conservation contribu-
tions; and degree of collaboration among over-
lapping governance institutions. These diverse
relationships compose a spectrum that includes:

p» Contradiction and conflict: intentional or inad-
vertent undermining of ICCAs;

P Co-optation: undermining ICCAs by fransfor-
ming them info shared governance;

» Neglect: independent operation without legall

recognition or coordination; and

» Mutual recognition: respectful co-existence,
complementarity, coordination and synergy.

with parts of larger ICCAs;

2. Protected areas partially overlapping with
ICCAs;

3. Protected areas that are congruent, or nearly
congruent, with ICCAs; and

4. Protected areas overlapping with one or more
smaller inset ICCA(s).

Of these governance arrangements, only the
fourth — mutual recognition — approgpriately re-
cognises and respects overlapped ICCAs and
can achieve benefits beyond those achievable
by protected areas alone.

Box 1.
Potential benefits of recognising & respecting overlapped ICCAs

P Maintain and restore biological and cultural diversity, cultural landscapes and associated governance
and management institutions and practices;

P Increase protected area effectiveness, equity and social legitimacy;

P Increase resilience of both protected areas and ICCAs against internal and external encroachment
and pressures;

P Enhance connectivity across protected areas and larger landscapes and seascapes;

> Strengthen participation by indigenous peoples and local communities in protected area governance
and management;

P Increase collaboration between indigenous peoples, local communities, state agencies and conser-
vation organisations;

P Increase visibility and economic opportunities for overlapped ICCAs and protected areas, including
for national and international funding and collaborations;

P> Support indigenous peoples’ and local communities’ empowerment and self-governance, including
through custodianship of their ICCAs;

P Maintain and strengthen indigenous and local knowledge systems, inter-generational learning and
pride, and support mutual learning with outsiders; and

»  Affirm and honour indigenous peoples’ and local communities’ rights and responsibilities under custo-

mary law as well as international and national law, policies and regulations such as CBD decisions and
IUCN policies.
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Hey Rpproaches

Several different and af fimes complementary
approaches have been effective in diverse
countries in recognising and respecting ICCAs
overlapped by protected areas. This Policy
Brief discusses and provides case study exam-
ples of five such approaches. In some cases,
these approaches have had very promising
results that can provide best practice lessons;
in other cases, the outcomes have been more
mixed in ferms of recognising and respecting
ICCAs and/or maintaining the conservation ef-
fectiveness of the ICCAs and overlapping pro-
tected areas in the face of new pressures. This
is a reminder of the complexity and challenges
of overlap situations and of maintaining the
integrity of ICCAs and protected areas alike.

As discussed in these five approaches —
among other approaches that may be
identified in the future — there are potentially
effective governance arrangements that
can appropriately and effectively recognise
and respect overlapped ICCAs. They provide
models of varying structures that can be ad-
opted through law, contractual agreements,
regulations and other means. However, they
alone do not guarantee the development

of relationships between indigenous peoples
and local communities, state governments
and conservation organisations that will sus-
tain appropriate recognition and respect of
ICCAs over time. Nor do they necessarily ad-
equately defend ICCAs and protected areas
from threats to their conservation goals and
achievements.

Recognising and respecting ICCAs requires the
affirmation of rights, rule of law and adoption
of appropriate policies and governance struc-
tfures. It also requires fostering relationships of
trust and mutual respect between indigenous
peoples and local community members and

government officials, building legitimacy for
new governance arrangements, and devel-
oping effective means of conflict prevention
and mediation. Deep-rooted issues, including
conflicting worldviews and values, vested inter-
ests, uneven power relations and inter-ethnic,
class and racial prejudices, often complicate
these processes. Overcoming such issues can
require inspired leadership, diplomatic skills
and redress for past and continuing harms and
injustices.

Moreover, even when overlapped ICCAs are
recognised and respected, both they and the
overlapping protected areas are not neces-
sarily secure against external as well as intfernal
changes and threats. Often, for example,
neither the ICCAs nor the protected areas

are adequately defended and supported

by the state; some state agencies may even
undermine conservation efforts by facilitating
inappropriate land or marine uses and major
infrastructure projects. In the face of continu-
ing challenges, the strength and resilience of
both ICCAs and protected areas will often

be tested. ICCA custodians and protected
area managers will need to practice adaptive
management, learning from experience and
ongoing monitoring and understanding of
changing conditions. Adaptive governance of
the overlapping protected area may also be
important, allowing for flexible governance ar-
rangements (learning by doing) while respect-
ing rights and the integrity of the overlapped
ICCAs."8 In responding to these challenges,
important roles can be played by internation-
al as well as national governmental and civil
society organisations, including indigenous
peoples’ and community organisations and
coalitions, ICCA learning networks and feder-
ations and human rights commissions, courts
and monitoring mechanisms.

1. Recognising the ICCA itself as a protected areq,
with its custodians’ free, prior & informed consent

This can resolve overlap issues by conferring
protected area status on the ICCA. The pro-
tected area would be officially recorded (for
example, in the World Database on Protec-
ted Areas maintained by the United Nations

Environment Programme’s World Conserva-
tion Monitoring Centre, UNEP-WCMC) as an
example of a protected area governed by
an indigenous people or local community.'”
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The Natural Park of the Ampezzo Dolomites is an
example of the establishment of a protected
area —in this case by a regional government —
that overlaps with part of the collectively owned,
governed, managed and conserved forests and
pastures (ICCA) of an ancient institution called
Regole of Cortina d’Ampezzo. As the result of a negotiated agreement, the regional government’s original intention
to create a new institution (Ente Parco) for governing the protected area was revised in favour of enfrusting the go-
vernance of the protected area to the same community institution that runs the ICCA. Doing so required new legisla-
tion at the regional government level and a commitment by the Regole to take on the governance of state-owned
areas beyond the geographical and jurisdictional limits of ifs fraditional authority.
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Heritage Site, Italy. Courtesy Regole of Cortina d'Ampezzo.

Spring pasture in the Dolomites. Parco Naturale delle
Dolomiti d'Ampezzo, part of the Dolomites World

This protected area — now included in the Dolomites World Heritage Site, which comprises a number of diverse pro-
tected areas — extends over a significant part of the collectively owned and managed forest and pasture lands in
the vicinity of the mountain ftown of Cortina d'Ampezzo. A community assembly has governed these commons for
more than 800 years through local land use rules (laudo and regole). In 1990, the government of the Veneto region
declared aregional nature park that encompassed some of the collective forest and pasture lands administered
by the eleven communities of mountain families (approximately 1,000 families) of the Regole d'Ampezzo (11,400 of
its 16,000 hectares (ha) as well as 4,700 ha of high mountains and waters under state property). The Parco Naturale
delle Dolomiti d’ Ampezzo can thus be understood as a protected area established to recognise the conservation
value of an ancient ICCA. However, since its land also includes state property besides the ICCA, its institutional goals
and responsibilities go beyond recognition of the ICCA. Moreover, the protected area includes only part of the termi-
tory of the Regole. A significant part of its collectively owned forests and pastures are situated outside of the protec-
ted area boundaries.?!

The ancient Regole d’Ampezzo governs the protected area as a whole through a management plan that inclu-
des zoning and uses of community forests and grazing areas. The plan is developed and approved by the Regole’s
General Assembly before submission for approval fo the regional government of Veneto. Importantly, national and
regional protected area law recognise not only customary management but also governance by a customary ins-
fitution. The regional and national laws were both modified specifically fo accommodate the important case of the
Regole.

This is one of the four main islands and many islets that constitute the Wildlife Sanctuary of the Islands of Loos, and the
only main island that is uninhabited. The Sanctuary is also a Ramsar site and the beaches, rocks and dense vegeta-
tion of Yélisoubé are prized as a key habitat for marine turtles and birds. The island is an ancient traditional ICCA and
sacred for the local communities. It is under the governance of a College of Wise Elders, who have gone through
inifiation ceremonies and operate under the direction of a highly respected leader. The communities that follow

the rules delivered and enforced by the College of Wise Elders include various ethnic groups and clans (such as the
Baga and Mandéyi, as well as Fernandez, Emerson, Wiliams, Gomez and Dacosta, which emerged from intermao-
mages between Portfuguese and English slave merchants and local indigenous black women). The government of
Guinea is pleased to recognise the Leader of the College of Wise Elders as the Manager of the Wildlife Sanctuary.

Having designated the sacred island only as a place for worship and ceremonies, the College of Wise Elders is
struggling to protect it due to the influence of monotheist religions, pollution and unsustainable fishing. Parts of the
island are now being opened to agriculture and the collection of palm wine is common practice. Management by
the College of Wise Elders could be strengthened through enhanced collaboration with government authorities, for
example, provision of basic support for marine surveillance.
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2. Transferring governance authority for the overlapping
protected area to indigenous peoples & local communities

This makes the whole protected area an ICCA, munity forests, locally managed marine areas,
creating a strong governance context for recog- sacred places and species protection areas.
nising and respecting local ICCAs such as com-

Kanchenjunga Conservation Area, Nepal=

3. Legally recognising both the indigenous peoples’ & local
communities’ governance of their territories & ICCAs & the
protected areq, creating dual status for the overlap area

This affirms custodians’ continuing governance own territorial plans, life plans (planes de vida)
of the overlapped ICCA while also fostering and ICCA management goals and plans. In-
coordination of protected area and ICCA ma- digenous peoples and local communities and
nagement. This is best accomplished when pro- the custodians of their ICCAs should parficipate
tected area management plans respectfully fully and effectively in protected area gover-
acknowledge, integrate and “harmonise” with nance, such as in a shared governance arran-
indigenous peoples’ and local communities’ gement for the protected area as a whole.

Pilon Lajas Biosphere Reserve and Indigenous Territory, Bolivia

page /



Indigenous Territory Declaration (Decree No. 23110), which recognised the 4,000-km? Pilén Lajas
Biosphere Reserve and Communal Lands. The declaration of the region as communal lands as
well as a protected area came in response to the 1990 March for the Dignity and Territory of the
Indigenous Lowland Villages. In 1992, the Tsimané Moseten Regional Council (Consejo Regional
Tsimane Moseten) was formed; in 1997, it received title to the region as the Territorio Comunitario
de Origen of four indigenous peoples, the Tsimane, Moseten, Tacana and Esse-Ejja. As of 2012, the
Regional Council represented 22 indigenous communities that reside in the biosphere reserve with
a population of 336 families (2,080 people). It is also a member of the ICCA Consorfium.

This region now has a double legal status, with both the protected area and the indigenous ferri-
tory recognised by the Bolivian state. Communities self-initiate and govern the lands in their indi-
genous territory, including through maintaining customary land use and management institutions
and practices. They coordinate with the biosphere reserve administration through their Regional
Council. The biosphere reserve is governed through a shared governance arrangement between
the Tsimané Moseten Regional Council and the Bolivian National Protected Areas Service. The
Management Plan and Life Plan (plan de vida) developed by the communities and Regional
Council in 2007 guide the management of the biosphere reserve, including annual operating
plans. The development of this plan is reported to have been highly participatory, with input from
all of the communities in the area under the direction of the leadership of the Regional Council. It
commits the communities and Council to a set of goals over a ten-year fimeframe.

However, both the biosphere reserve and the indigenous territory are now threatened by a dam
and reservoir project that may flood much of the region. It is hoped that a strong alliance be-
tween indigenous peoples and conservation agencies will manage to fend off this threat.

In India, a large part of tribal and non-tribal territories and areas was taken over by the colonial and
post-colonial governments over the last century and subsequently declared as government controlled
forests such as reserved forests and protected areas. However, communities continue to access and
use such areas despite their lack of any formal or legal rights to do so. Many communities continue
their fraditional use, management and conservation practices, including custodianship of sacred sites
and de facto conservation and management of resources, as is the case with the orans and other
systems of management of forests and rangelands and care of sacred sites in Rajasthan,? as well as
sacred forests, wetlands and other ICCAs in many parts of India.®® In other cases, fraditional use, mana-
gement and conservation practices have broken down.

The 2006 enactment of the Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Ri-
ghts) Act provides an opportunity for forest lands — including those within protected areas — to be reclai-
med by local fribal and non-tribal forest dependent communities as their traditional community forest
resources. The Act empowers local communities and vests the rights and responsibilities with them to
(infer alia) use, manage and conserve
Community Forest Resources (CFRs).
This has created a unique overlap si-
fuation in many protected areas where
CFR ftitles have been received or are in
the process of being claimed by local
communities. For example, in the Biligiri
Rangaswamy Temple Tiger Reserve, 25
of the 62 tribal settlements within the
protected area have already received
CEFR titles. As a result, most of the pro-
tected area (330 km? of 540 km?) is now
legally under community ownership;
such title claims are pending for the
remaining area.®

initiate a community-led conservation planning process in Biligiri
Rangaswamy Temple Tiger Reserve. Courtesy Ashish Kothari.

Workshop with Soliga adivasis, and supporting NGOs, to



Banc d'Arguin National Park, Mauritanias

4. Recognising ICCAs as governance/management
sub-units or zones of protected areas

This ensures legal recognition of custodians’ gover- “land use zones” or “marine use zones”, which
nance of their ICCAs and respect for their gover- tend to authorise specific uses without recognising
nance arangements, goals and management any governance or management role for the rele-
practices. This is different from the more common vant indigenous peoples or local communities.

Mount Kalatungan Range Natural Park, Philippiness




tory (see photo), other forms of participatory mapping and a detailed inventory of resources, which together
informed development of a community conservation plan and led to the PAMB's recognition of the ICCA.

In 2012, the Menuvu community of Balmar publicly declared approximately 4,000 ha of the 13,200 ha of their
customary teritory as their Idsesenggilaha (sacred place) and listed it on the ICCA Regisiry maintained by
UNEP-WCMC. Since then, the Talaandig community of Laindag/Portulin has also listed with the ICCA Registry
its sacred Inmeleleng forest, most of which is overlapped by the Mount Kalatungan Range Natural Park. The
PAMB subsequently recognised these and other ICCAs overlapped by the protected area.

No memorandum of understanding (MoU) has been signed between the Menuvu community and the
PAMB, though the PAMB signed a Board Resolution supporting the ICCA and adopting the Menuvu Com-
munity Conservation Plan. As a result, the Protected Area Management Plan has been revised fo integrate
the Community Conservation Plan and to recognise the authority and decisions of the Menuvu regarding
the protection of the Idsesenggilaha. The PAMB now recognises and supports all ICCAs and the plans of
other indigenous peoples living within the protected area. This recognition has facilitated increased (albeit
still imited) coordination between the communities and also the implementation of agreements among the
communities and with the other PAMB members.

In 1996, an existing strictly protected nature reserve was re-designated as Kayan Mentarang National
Park (KMNP). This change was based on the results of a research project (“Culture and Conservation”)
that proved that the protected area was inside the customary territories of 11 indigenous Dayak commu-
nities and that the area had been sustainably governed and managed for centuries.

The new national park status allowed for a zoning system with fraditional use for the indigenous communi-
ties. Participatory mapping delineated the areas actively used for agriculture, extraction and fraditionally
conserved areas (for example, fana’ ulen). In 2002, the Management Plan for the KMNP was approved
with a decree of the Minister of Forestry which states: “The KMNP shall be managed in collaborative way
which involves all stakeholders, it is community-based, based on the approved [management plan] and
the principles of sharing responsibilities, sharing benefits, and sharing roles in the management of the
park.” The communities continued the dialogue with the central authorities with the support of an NGO
(WWF) and succeeded in instituting a multi-stakeholder board to ensure proper participation and collab-
oration in the management of the park. Moreover, the communities represented in FOMMA (Alliance of
the Indigenous Peoples of the KMNP) negotiated with the authorities for a change in the external bound-
ary of the park to exclude vilage and agricultural areas from the national park.

Together with representatives of WWF and the national park authorities, FOMMA drafted the guidelines
for criteria and indicators for zonation in KMNP.2* The document fully recognises that the national

park is within 11 larger customary territories, proposes three main domains (zones), one of which is the
“customary domain”, and acknowledges ICCAs (tana’ ulen areas) by recognising areas of forest and
the watershed of fributaries conserved and protected by Dayak communities with special regulations
and practices (such as fana’ ulen and tana’ jaka). It proposes the adoption of traditional or customary
regulohons ond gives local communities full control over issues such as ecotourism and sustainable

use of non-timber forest products. The
document was approved in 2010 and

is the legal basis for the implementation
of zonation in the KMNP.% Subsequently,
one of the many Dayak villages with
customary territory within the national
park signed its own agreement with the
national park authorities to maintain
control of the governance of their
fana’ ulen and of economic benefits
generated by sustainable use (including
from ecotourism, research and
education).

Discussing an MoU between the national park and
community members about a research station

within the tana’ ulen.
Courtesy WUWF-Indonesia/Cristina €ghenter.




Djoudj National Bird Sanctuary, Senegal

5. Redrawing protected area boundaries to avoid any overlap

This restores ownership of the overlapped
area and governance authority for it to in-
digenous peoples and local communities.
When the restitution of territory is accom-
panied by a conservation agreement or
conditions, these should be developed with
the full and effective participation of those
indigenous peoples and communities and

their free, prior and informed consent. After
the redrawing of protected area boundaries,
indigenous peoples and local communities
may decide to declare all or part of the for-
merly overlapped area as a protected area
under their own governance.




One of the most famous cases of land restitution from a protected area in the USA is the 1970 return of
Blue Lake and its surrounding mountain forests and grasslands from a national forest in New Mexico to
the Pueblo of Taos. This was done by changing the boundaries of the protected area through an act of
Congress after more than half a century of efforts by the tribe to regain control over an area that is highly
sacred to them and that they felt was being inappropriately protected and cared for by the U.S. Forest
Service, which authorised commercial logging, grazing and tourism development under its multiple use
management objective.

Blue Lake is an extremely important sacred place for the people of the Taos Pueblo and is the destination
of along-standing multi-day annual pilgrimage tfraditionally closed to non-tribal members. In 1906, the
mountain lake and surrounding area (comyprising 50,000 acres) were expropriated by the U.S. government
and incorporated into Carson National Forest. In 1964, 2,000 of these acres were included in Wheeler Peak
Wilderness Area as part of the initial development of the national wilderness preservation system.®

In 1970, after years of political manoeuvring — despite the opposition of the US Forest Service — Congress
passed legislation that returned 48,000 acres from the national forest as trust land for the Pueblo de Taos
(2,000 acres remained in Wheeler Peak Wilderness). The Congressional Act that fransferred this land out
of US Forest Service governance and national forest status included several conservation safeguards, in-
cluding: granting conservation oversight responsibility over the area to the Secretary of the Interior (whose
department includes the Bureau of Indian Affairs and whose responsibilities include federally recognised
Indian tribes and reservations); requiring that the “lands shall remain forever wild and shall be maintained
as a wilderness as defined in section 2(c) of the Act of September 3, 1964 (78 Stat. 890)"; and specifying
traditional, non-commercial uses of the area by tribal members that were authorised subject to any con-
servation regulations imposed by the Secretary.®

Following the passage of this Act, the Taos Pueblo has exercised customary governance and manage-
ment over the region under the legal oversight of the Secretary of the Interior. The Act restored customary
access and use rights and was compatible with the expressed desire of the Pueblo to protect and care
for the area as a sacred place. Consonant with protecting the area as sacred, the tribe closed the area
to non-tribal members under a provision of the Congressional Act that stipulated that “with the consent of
the fribe, but not otherwise, non-members of the trioe may be permitted to enter the lands for purposes
compatible with preservation as a wilderness.”4

According to the Treaty of 1855, the Yakama Nation retained the summit and southeast slope of their sa-
cred mountain Pahto (Mt. Adams) in the present day state of Washington. However, due to an 1890 “sur-
veying error”, 119,000 acres (including the summit) were nationalised. Of this, 98,000 acres had passed into
private ownership by the time the original freaty map was rediscovered in 1930. No action was taken to
restore any of the land to the Yakama Nation until 1972, when President Richard M. Nixon addressed the
violation of the treaty by restoring 21,000 acres of federal land fo the tribe by executive order. In 1909, the-
se 21,000 acres had been incorporated info the Mount Rainier Forest Reserve and later became part of
the Gifford Pinchot National Forest. In
1964, the land was also designated
part of the Mount Adams Wilderness,
continuing under US Forest Service
governance.*?

The boundary of the national forest
was modified fo restore the 21,000
acres that had been wrongly ex-
propriated to the reservation as frust
land under the jurisdiction of the
Secretary of the Interior (and the

Gifford Pinchot National Forest), USA. Courtesy

(formerly part of Mount Adams Wilderness Area,
FluttershylsMagic/ Wikimedia Commons.

Mount Adams above Bird Creek Meadows.
Yakama Nation Mt. Adams Recreation Area




Mungkan Kandju National Park (now Oyala Thumotang National Park),
Australia*

CCPs & collective rights

Many of the rights identified and affirmed by the
ILO Convention No. 169 concerning Indigenous
and Tribal Peoples in Independent Countries (ILO
169) and the United Nations Declaration on the
Rights of Indigenous Peoples (UNDRIP) are rele-
vant for the ICCAs of indigenous peoples. These
include rights to self-determination; self-gover-
nance; collective ownership and control of terri-
tories, lands, waters and natural resources; liveli-
hoods; culture; religion; and conservation of their
temitories. Rights identified by ILO 169 also apply
to the ICCAs of local communities that identify
as tribal peoples. Rights relevant to the ICCAs of
local communities — particularly minority commu-
nities — are also affrmed in international freaties
such as the International Covenant on Econo-
mic, Social and Cultural Rights, the Convention
on the Elimination of all Forms of Racial Discrimi-
nation (CERD), the CBD and the American Con-
vention on Human Rights (also see Box 2).#

The recognition of collective tenure rights is cru-
cially important for ICCAs, as highlighted by the
ICCA Consortium in its Policy Brief no. 2 (“Co-
llective Land Tenure and Community Conserva-
tion”) and more broadly upheld in international
court decisions.*

Appropriately recognising and respecting IC-
CAs implicitly or explicitly acknowledges the
importance of indigenous peoples’ and local
communities’ conservation achievements

and is a key means of upholding their rights to
self-governance, livelihoods, culture and the
conservation of their territories. Conversely, lack
of recognition and respect for ICCAs or their
inappropriate recognition can violate a spec-
trum of rights.# Efforts to recognise and respect
ICCAs should therefore be carried out in fan-
dem with those focused on securing rights, in-
cluding collective tenure rights, and remedying
and redressing rights violations. IUCN’s policy
on ICCAs overlapped by protected areas, as
expressed in World Conservation Congress Res-
olution 6.029, calls for greater attention to over-
lapped ICCAs by remedy mechanisms such

as the Whakatane Mechanism and UN human
rights monitoring mechanisms, including the UN
Special Rapporteur on the Rights of Indigenous
Peoples.® The UN Special Rapporteur can also
promote appropriate recognition of and re-
spect for overlapped ICCAs as a good practice
that fosters rights-based conservation.
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Key international treaties, declarations & guidelines relevant to
ICCASs (in reverse chronological order)

American Declaration on the Rights of Indigenous Peoples (2016)

FAQO Voluntary Guidelines for Securing Sustainable Small-Scale Fisheries in the Context of Food Secu-
rity and Poverty Eradication (2015)

FAO Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in
the Context of National Food Security (2012)

UN Declaration on the Rights of Indigenous Peoples (UNDRIP) (2007)

The United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, Religious
and Linguistic Minorities (1992)

ILO Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries (1989)
African Charter on Human and Peoples Rights (1986)

American Convention on Human Rights (1978)

The International Covenant on Civil and Political Rights (1966)

The International Covenant on Economic, Social and Cultural Rights (1966)

The Convention on the Elimination of all Forms of Racial Discrimination (CERD) (1965)

American Declaration on the Rights and Duties of Man (1948)

The Universal Declaration on Human Rights (1948)

ChsQthe BD

The Parties to the CBD have recognised ICCAs
since 2004 as a key means of realising Articles
8(j) and 10(c) and implementing the Program-
me of Work on Protected Areas (POWPA), the
Plan of Action on Customary Sustainable Uses
of Biological Diversity, the Chennai Guidance
for the Integration of Biodiversity and Poverty
Eradication and several other decisions. For
example, POWPA calls on Parties to “to facilita-
te the legal recognition and effective mana-
gement of indigenous and local community
conserved areas.” The Plan of Action callls for
recognising and securing *“‘cultural, social, eco-
nomic and ecological elements associated
with the traditional management systems of
lands, waters and territories of indigenous and
local communities.” As discussed in the ICCA
Consortium Policy Brief no. 1 “ICCAs and the
Aichi Targets”), ICCAs also contribute to the
achievement of all Aichi Targets of the Strate-
gic Plan for Biodiversity 2011-2020, and particu-
larly to Targets 11, 14 and 18.%

CBD decisions relevant for the recognition and
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respect of ICCAs overlapped by protected
areas include (inter alia) those that:

P Recognise “the role of indigenous and local
community conserved areas and conserved
areas of other stakeholders in biodiversity
conservation, collaborative management
and diversification of [protected areq]
governance types”;*?

P “Strengthen recognition of and support for
community-based approaches to conserva-
tion and sustainable use of biodiversity in situ,
including indigenous and local community
conserved areas”;%

» Support indigenous peoples’ and local
communities’ full and effective participation
in protected area governance, including
through taking into account indigenous
peoples’ and local communities’ “own
management systems and customary use” in
protected areas;* and

» Support “the application of traditional
knowledge and customary use in protected
areas”.>®



IC

The IUCN has recognised ICCAS since 2004 throu-
gh multiple World Conservation Congress Reso-
lutions and Recommendations, including those
noted below. ICCAs are also promoted in IUCN’s
Durban Accord and Action Plan (World Parks
Congress 2003), the Promise of Sydney (World
Parks Congress 2014)% and several IUCN publi-
cations, including in the Best Practice Protected
Area Guideline Series.”” Overall, IUCN endorses
appropriate recognition of and respect for ICCAs.

A substantial body of IUCN policy — beyond

the multiple resolutions affirming UNDRIP and

the rights of both indigenous peoples and locall
communities in the context of protected areas —
specifically applies to ICCAs in overlap situations.
Key policies adopted prior fo 2016 include:

» IUCN Resolution 5.094 (Respecting,
recognizing and supporting Indigenous
Peoples’ and Community Conserved

In September 2016, af the IUCN World Conser-
vation Congress in Honolulu, the IUCN Mem-
bers’ Assembly adopted Resolution 6.029,
Recognizing and respecting the territories and
areas conserved by indigenous peoples and
local communities (ICCAs) overlapped by
protected areas. This new policy highlights the
importance of the overlap issue and provides
strong support to the appropriate recognition
of and respect for overlapped ICCAs. It links the
issue to the implementation of the CBD, UNDRIP
and multiple IUCN policies, commits IUCN to
implementing specific activities and calls for ac-
tion by states, Parties to the CBD, conservation
organisations, donors and UN human rights mo-
nitoring mechanisms.

The action elements of the new policy begin
with IUCN's development, dissemination and
strong promotion of “best practice guidance
on identification, recognition, and respect for
ICCA:s in protected area overlap situations.”
Under the policy, IUCN will:

» Develop best practice guidance together
with the ICCA Consortium and others;

» Apply best practice guidance in its own
programmes and practices, including by

Territories and Areas, adopted in Jeju in 2012),
which calls for recognising and supporting
ICCA:s "“in situations where they overlap with
protected area or other designations”;

» IUCN Recommendation 5.147 (Sacred Natural
Sites — Support for custodian protocols and
cusfomary laws in the face of global threats
and challenges, adopted in Jejuin 2012);

P IUCN Recommendation 4.127 (Indigenous
peoples’ rights in the management of
protected areas fully or partially in the teritories
of indigenous people, adopted in Barcelona
in 2008), which callls for indigenous peoples’
governance of Indigenous Conservation
Territories when protected areas fully or
partially overlap with those territories; and

» IUCN Resolution 4.038 (Recognition and
conservation of sacred natural sites in protected
areas, adopted in Barcelona in 2008).

IJUCN’s new policy on ICCAs

overlapped by protected areas

requiring “appropriate recognition and res-
pect for overlapped ICCAs before including
any protected area in IUCN's Green List of
Protected and Conserved Areas or before
advising the granting of World Heritage
status” to protected areas;

» Use the Whakatane Mechanism for protec-
ted area conflict mediation fo foster recogni-
tion and respect for overlapped ICCAS;

» Encourage the Parties to the CBD and other
states, conservation organisations, and other
actors to recognise and respect overlapped
ICCAs by developing and implementing
appropriate “laws, regulations, agreements,
protocols, plans, and administrative
procedures and rules”;

» Encourage the UN Special Rapporteur on the
Rights of Indigenous Peoples and other UN
rights monitoring mechanisms to give greater
attention to overlapped ICCAs in their work;
and

» Report regularly on IUCN implementation of
these actions to the IUCN Council, the Parties
to the CBD and the UN Permanent Forum on
Indigenous Issues.

page 15



Resolution 29 further encourages the Parties to
the CBD to:

P Use best practice guidance in implemen-
ting the Convention, including through

POWPA and the Plan of Action on Customary

Sustainable Use of Biological Diversity; and

» Include reporting on the implementation of
best practices in their reporting on protected
areas, achievement of Aichi Targets and
implementation of POWPA.

Best Praciices & Principles

World Conservation Congress Resolution 6.029
calls for the development of best practice gui-
dance. This should be developed through a
broad dialogue with indigenous peoples, local
communities, protected area managers and
concerned civil society organisations. This dialo-
gue - and better documentation and unders-
tanding of the overlap of protected areas glo-
bally — may identify additional key approaches

Policy Brief. Lessons learned should provide key
insights for developing best practice guidance.

Best practice guidance should draw also on exis-
ting guidance on the appropriate recognition of
ICCAs,*® frameworks for assessing and evaluating
protected area governance, IUCN policy and
international environmental and human rights
law, including the CBD, ILO 169 and UNDRIP.
Such guidance should uphold fundamental prin-

and case studies besides those described in this - 4 ! )
ciples such as those identified in Box 3.

Box. 3.

Key principles for developing best practice guidance on
identification, recognition & respect for ICCAs in protected area
overlap situations

Appreciate the conservation contributions and other values of ICCAs, particularly the importance for
biodiversity conservation of their custodians’ knowledge, skills, practices, livelihoods, institutions, laws,
rules, cultures and values;

Recognise collective human rights and responsibilities in ICCAs, with ILO 169 and UNDRIP as minimum
standards for indigenous and tribal peoples;

Recognise collective customary tenure;

Recognise and respect indigenous peoples’ and local communities’ self-governance through their
own governance institutions;

Support indigenous peoples’ and local communities’ own initiatives to maintain, strengthen and
restore their ICCAs, including through the development of territorial plans and community protocols
and provision of logistical, technological, legal and financial support where requested, and ensure
such plans and protocols are fully respected in the management plans of overlapping protected
areaqs;

Adopt appropriate measures to formally recognise and respect ICCAs overlapped by protected
areas, including through laws, policies, regulations, protocols, agreements and plans that secure
conservation and equitable sharing of costs and benefits;

Adopt appropriate governance arrangements for protected areas that overlap ICCAs, including
through governance by indigenous peoples and local communities or through their participation in
effective shared governance arrangements; and

Adopt adequate mechanisms to support the integrity and effectiveness of overlapped ICCAs (for
example, adaptive governance and management approaches, “no go™ areas for industrial resource
extraction and large-scale infrastructure, and licison and ombudsperson positions to secure the full
and effective participation of all concerned actors).
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Condusions
IUCN policy urges all concerned actors to
appropriately recognise and respect ICCAS
that are overlapped by protected areas. Inter-
national human rights and environmental law,

including ILO 169, CBD, UNDRIP and CERD, pro-
vide strong support for this position.

This policy brief identified five effective approa-
ches for accomplishing appropriate recogni-
tion and respect of ICCAs overlapped by pro-
tected areas. Four of these approaches do so
while maintaining the protected area status of
the overlapped area, while the fifth provides
indigenous peoples and local communities
with the opportunity to choose how they wish
the area to be governed, including (inter alia)

WCN & Parties to the (BD

We recommend that the IUCN:

1. Raises awareness of World Conservation
Congress Resolution 6.029;

2. Develops - in collaboration with the ICCA
Consortium and with full and effective
participation by indigenous peoples and
local communities — a volume of Best Practice
Guidance on appropriate recognition and
respect of ICCAs overlapped by protected
areas;

3. Incorporates such guidance in its work,
including in approving protected areas for
inclusion in the Green List of Protected and
Conserved Areas and in its reporting on
protected areas being considered for World
Heritage status;

protected areas. As a follow up to IUCN and CBD policy pronouncements

since the Durban World Parks Congress of 2003, dialogue and negotia-
tion between Iranian agencies and tribal authorities have increasingly
delivered governance and management synergies. Courtesy CENESTA.

The ICCAs of mobile indigenous peoples in Iran often overlap with official

by designating a new protected area under
their own governance.

Clear benefits for conservation and social re-
conciliation can follow appropriate and effec-
tive recognition and respect for overlapped
ICCAs. These are most likely when rights are
affirmed, injustices are redressed, appropriate
governance approaches, policies, rules and
regulations and administrative procedures
and practices are adopted, and adaptive
governance and management are applied
to address the dynamic complexities inherent
in particular overlap situations. Such approao-
ches may reform existing structures and create
opportunities to build new social relationships
and achieve new conservation synergies.

4. Actively encourages and reviews
implementation of World Conservation
Congress Resolution 6.026, which callls
for excluding environmentally damaging
industrial activities and infrastructure
development in protected and conserved
areas, and highlights ICCAs;

5. Mobilises financial and other resources
to upscale the Whakatane Mechanism
and ensure that it promotes appropriate
recognition and respect for ICCAs
overlapped by protected areas; and

6. Reports annually on the implementation of
Resolution 6.029 to the IUCN Council and the
UN Permanent Forum on Indigenous Issues
and biennially to the CBD.




We recommend that Parties to the CBD (includ-
ing all relevant state agencies):

1

10
11
12
13
14
15
16
17
18
19
20

2
22

23

24
25
26

. Incorporate the principles and provisions

of IUCN World Conservation Congress
Resolution 6.029 and forthcoming best
practice guidance - taking into account

the key approaches identified in this Policy
Brief — in appropriately recognising and
respecting ICCAs overlapped by protected
areas, including through adopting new
orimplementing existing laws, policies,
regulations, protocols, agreements, plans and

Stevens 1997, 2014; Colchester 2003; Borrini-Feyerabend et al.
2004; Kothari et al. 2012.

Stevens 1997, 2014; Sobrevila 2008; Kothari et al. 2012; Tauli-
Corpuz 2016.

Kothari et al. 2012; Stevens 2014.

Beresford and Phillips 2000; Phillips 2003; IUCN 2003a,b; Stevens
2014; Tauli-Corpuz 2016.

Colchester 1994, 2004; Stevens 1997, 2014; Borrini-Feyerabend
et al. 2010; Indian Law Resource Center and Commission on
Environmental, Economic, and Social Policy 2015; Springer and
Almeida 2015; Tauli-Corpuz 2016.

See IUCN World Conservation Congress Resolutions 6.029 and
5.094. For discussion of earlier relevant policies see Stevens 1997,
2014; Colchester 2003, 2004; Jonas et al. 2012; Stevens et al. 2016.

Stevens et al. 2016.

The term “indigenous and community conserved territories and
areas” is used in COP12 Decisions XlI/3, para. 29 and Annex

IV, para. 36(b); XII/5, Annex, Section 3C; and XII/12/B, Annex,
Section IV, para. 9. CBD decisions have used different iterations
of the term ‘ICCA’ since 2004, ranging from “indigenous and
local community conserved areas” (COP7 Decision VII/28) to
“indigenous and community conserved areas and territories” (for
example, in COP12 Decision XII/5, preamble and para. 11).

IUCN World Conservation Congress 2004, Resolution 3.049
Community Conserved Areas.

Stevens 2014.

Stevens 2014; Stevens et al. 2016.

Stevens 2014.

Kothari et al. 2012.

Kothari et al. 2012; Borrini-Feyerabend et al. 2013.
Kothari et al. 2012; Borrini-Feyerabend et al. 2013.
See Stevens 2014; Stevens et al. 2016.

Stevens 2014; Tauli-Corpuz 2016.
Borrini-Feyerabend et al. 2006, 2013.
Borrini-Feyerabend et al. 2013.

Contributed by Grazia Borrini-Feyerabend and adapted from
Lorenzi and Borrini-Feyerabend 2011 and Regole d' Ampezzo
2011.

Regole d'Ampezzo 2011.

Contributed by Grazia Borrini-Feyerabend and Alkaly
Doumbouya.

Contributed by Stan Stevens, adapted from Gurung 2006, Jana
and Paudel 2010, and other sources.

Gurung 2006; Wildlife Watch Group 2012.
Gurung 2006; Jana and Paudel 2010.
Gurung 2006.
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CBD decisions (particularly POWPA and the
Plan of Action on the Customary Sustainable
Use of Biological Diversity); and

. Include reporting on the status of ICCAs

overlapped by protected areas and
implementation of best practices as part of
national conservation planning and reporting
processes to the CBD, including National
Biodiversity Strategies and Action Plans,
national reports, implementation of POWPA,
and progress in achieving the Aichi Targets.

27

28
29
30
31
32
33
34

35
36
37
38
39
40
41
42
43
44
45
46

47
48

49
50

51
52
53
54
55
56

57
58

Contributed by Stan Stevens, adapted from Peredo-Videa 2008
and UNDP 2012.

Neema Pathak Broome, with a contribution from Aman Singh.
Singh 2011.

Pathak 2009; Pathak and Dash 2012.

Desor 2012.

Contributed by Grazia Borrini-Feyerabend.

Contributed by Giovanni Reyes; see also UNEP-WCMC n.d.

Contributed by Cristina Eghenter; see also Eghenter and Labo
2003.

Eghenter, personal communication.

Contributed by Grazia Borrini-Feyerabend.

Contributed by Stan Stevens based on multiple sources.

Gordon-McCutchen 2008; Parker 1989.

An Act to Amend Section 4 of the Act of May 31, 1933.
An Act to Amend Section 4 of the Act of May 31, 1933.

Contributed by Stan Stevens, based on multiple sources.

Anonymous n.d.

Nixon 1970; Yakama Nation n.d.

Contributed by Stan Stevens based on multiple sources.

Pearson 2012.

Pearson 2012; Queensland Government, the Queensland
Cabinet and Ministerial Directory 2012; Queensland Government
Department of National Parks, Sport and Racing n.d.

Stevens 2010.

Almeida et al. 2015; Stevens 2014; Stevens et al. 2016; Tauli-
Corpuz 2016.

Stevens 2010, 2014; Stevens ef al. 2016.

IUCN’s Whakatane Mechanism responds to requests by
indigenous peoples for protected area conflict mediation and
highlights good examples of rights-based conservation (see
http://whakatane-mechanism.org/).

Kothari and Newmann 2014.

COP10 Decision X/31/B (para 31(b)).

COP11 Decision XI/24 (para 1(e)).

COP9 Decision IX/18 (para 19).

COP11 Decision XI/14 (section F, para 10(c)).

See Stevens et al. 2016 for analysis of relevant guidance in the
Promise of Sydney.

Borrini-Feyerabend et al. 2004; Borrini-Feyerabend et al. 2013.
These include Borrini-Feyerabend et al. 2010; Jonas et al. 2012;
Kothari et al. 2012; Borrini-Feyerabend et al. 2013; and Stevens
2014.
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